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Foreword

This book is a contribution to current efforts to re-energize
and re-politicize the gender equality agenda in international
development. It brings together leading scholars in the gender
and development field, who were asked to interrogate the
concept of ‘gender justice’ from conceptual, contextual and
strategic angles. The result is a stimulating multidisciplinary
collection that brings feminist analysis to bear on current
debates on development and citizenship.

As an organization devoted to ‘empowerment through
knowledge’, for a long time the International Development
Research Centre (IDRC) has been interested in women'’s
empowerment. Its various programmes of support to research
make use of gender and social analysis. However, anticipating
the current wave of reassessments of ‘gender mainstreaming’,
in the early 2000s several of us at IDRC began to feel that in
addition to systematizing the consideration of gender equity
and equality issues in all projects, a specific programme of
support to research on gender and development per se was
needed.



viii  Foreword

The chapters in this book started their life as commissioned
papers to inform the development of such a programme.
Several of the authors joined IDRC staff, along with gender
and development practitioners from around the world, at a
stimulating workshop in Ottawa at the end of 2003. During
that time, the contours of a new IDRC programme on issues
of gender injustice, citizenship and entitlements began to
emerge.

On March 30, 2006, the IDRC Board of Governors
approved a five-year programme of support to research on
Women'’s Rights and Citizenship (www.idrc.ca/womensrights).
This programme owes a lot to the wisdom of the authors of
this book, and particularly of Maitrayee Mukhopadhyay. She
cogently presented options as to how research could contribute
to the empowerment of marginalized women in the South,
synthesizing key points from the other papers as well as from
direct consultations with researchers and members of women'’s
movements in some countries in the South.

This ‘return to rights’ marks a key moment for IDRC, when
we are distinguishing ourselves as a donor that is increasing
its level of support to efforts for achieving gender-equitable
societies. It is our hope that this collection of papers, which
has served us so well, can now empower and inspire others.

As Programme Leader for Women'’s Rights and Citizenship,
I would like to thank the editor and the authors, our
collaborators at Zubaan, as well as IDRC colleagues Navsharan
Singh and Bill Carman for their contributions to this book.
Thanks to the citizens of Canada are also in order, since funding
for this book was provided from the IDRC public grant.

Claudie Gosselin
Programme Leader, Women'’s Rights and Citizenship
IDRC, Ottawa, Canada, July 11, 2006


www.idrc.ca/womensrights

Gender Justice, Citizenship and
Development

An Introduction

MAITRAYEE MUKHOPADHYAY

Why this book is needed

Ten years after the Fourth World Conference on Women in
Beijing there is considerable interest among gender advocates
and development institutions in reviewing how far the project
of gender equality has progressed. According to a major
review by the UN, the answers are not straightforward and at
best ambiguous (UNRISD/UN 2005). Whereas there have
been notable gains for women during this period, gender
inequalities persist and today there is a less favourable
economic and political environment for promoting equality
than that which existed ten years ago.

The anniversary of the Beijing conference has also led to
reassessment of gender mainstreaming as the main strategy
for promoting equality and advancing women’s positions in
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and through development.! Generally speaking, international
experience with gender mainstreaming has not been positive.
Despite some important advances, ‘feminists’ aspirations for
social transformation’ remain unfulfilled (Cornwall et al. 2004:
1. For some, the failure of gender mainstreaming initiatives
stems from its de-politicization—it has moved from being a
process of transformation to an end in itself pursued with solely
instrumentalist intent. A central problem has been the difficulty
of finding a fit between the technical project of mainstreaming
gender equality in policy, programme and projects, and the
political project of challenging inequality and promoting
women’s rights. A decade of ‘gender mainstreaming’ seems
to have blurred the distinctive focus on transforming unequal
power relations between the genders developed by both
national and transnational women’s movements.

The decade of the 1990s was a time of hope and
achievement for the international women’s movements,
feminist advocates and academics. In the 1970s and 1980s,
addressing gender justice was not seen as the remit of
international development institutions, nor were such issues
the subject of international policy agendas (Molyneux and
Craske 2002). In the 1990s, however, the expansion of
democracy, growth of social justice movements and
particularly women’s movements world-wide brought agendas
of rights and justice to the forefront of international policy
debates. The movements for gender justice in this period owed

! See IDS Bulletin 35.4 Repositioning Feminisms in Development.
This IDS Bulletin reflects on the contested relationship between feminism
and development, and the challenges for reasserting feminist
engagement with development as a political project. It arises from the
‘Gender Myths and Feminist Fables: Repositioning Gender in
Development Policy and Practice’ workshop held at the Institute of
Development Studies and the University of Sussex in July 2003. Centred
on how to ‘reposition’ gender and development, debates pointed to the
politics of discourse as a key element in social transformation. Participants
explored how, after initial struggles to develop new concepts and
languages for understanding women’s position in developing societies,
feminist phrases came to be filled with new
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a great deal to the expansion of spaces where these demands
could be articulated and debated; spaces that were opened
up by international UN conferences in the 1990s on
environment, human rights, population and women.

In the new millennium, however, we are again confronted
with the question of how best to promote gender justice in
and through the development process. In fact, the project of
gender justice seems to have stalled, for two reasons. There
is a less favourable economic and political climate for pursuing
equality projects per se. As well, gender mainstreaming, which
represents the main strategy for pursuing gender equality
through development, has lost its credibility as a change
strategy. It is in this context that the language of justice, rights
and citizenship is being brought back. It foregrounds the reality
of power relations, reminds us of the political nature of the
project and draws attention to the sites where struggles for
equality are being waged.

This publication, like similar ones in the past two years,?
has been conceived in this context. The purpose is to re-visit
concepts, review and learn lessons from context-specific
struggles for equal citizenship and propose areas of research
that will contribute to pushing the gender justice agenda
forward. This volume brings together multidisciplinary,
international and regional perspectives on gender justice and
citizenship contributed by leading feminist scholars of
sociology, political science and legal studies, among others,
and aims to provide new insights for advocacy and research.

What this book is about

Structure of the book

The chapters in this book explore the meanings of gender
justice and the practice of citizenship as shaped by specific
histories, cultures and struggles. The book is in three parts.

2 See for example Molyneux, M. and Razavi, S. (2002) ‘Introduction’
in M. Molyneux and S. Razavi (ed.) Gender Justice, Development, and
Rights, London: Oxford University Press
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The first presents the conceptual paper that links current
thinking on gender justice to debates on citizenship,
entitlements, and law and development. The second part
presents four regional perspectives on gender justice and
citizenship. The third part is a strategy note for programme
development based on the issues highlighted in the regional
papers along with consultations held in three regions by the
author with representatives from women’s movements,
research and policy institutions.

Concepts of gender justice

The conceptual essay by Anne Marie Goetz offers a map for
understanding gender justice and the debates on citizenship
and entitlement. Goetz contends that the term ‘gender justice’
is increasingly used by activists and academics because of the
growing concern and realization that that terms like ‘gender
equality’ or ‘gender mainstreaming’ have failed to
communicate, or provide redress for, the ongoing gender-
based injustices from which women suffer. She shows that
although discussions of gender justice have many different
starting points they share similar, unresolved dilemmas. For
example, can absolute and universal standards be established
to determine what is right or good in human social relations?
The essay demonstrates how philosophical considerations
about human nature, rights and capabilities are linked to
practical political and economic arrangements in order to
establish entitlements that are attached to citizenship, and to
the problems of blatant discrimination or hidden biases in the
law and legal practice.

Goetz defines ‘gender justice’ as the ending of, and the
provision of redress for, inequalities between women and men
that result in women’s subordination to men. Seeing gender
justice as outcome and as process helps differentiate between
what is to be achieved and how it is to be achieved. ‘Gender
justice’, as an outcome, implies access to and control over
resources, combined with agency (the ability to make choices).
Gender justice as a process brings an additional essential
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element: accountability, which implies the responsibility and
answerability of precisely those social institutions set up to
dispense justice. The constitution of gender injustices can be
read from basic contracts (formal or implicit) that shape
membership in a range of social institutions—the family, the
community, the market, the state, and even the institutions of
establishment religion. In one way or another, these institutions
are supposed to settle disputes, establish and enforce legal
rules, and prevent the abuse of power. Understanding the
ideological and cultural justifications for women’s subordination
within each arena can help identify how to challenge patterns
of inequality.

Context of struggles for gender justice and citizenship:
regional perspectives

The four regional perspectives on gender justice and
citizenship are from Latin America and the Caribbean; Sub-
Saharan Africa;the Middle East and North Africa; and South Asia.

In her essay entitled ‘Refiguring citizenship: Research
Perspectives on Gender Justice in the Latin America and
Caribbean Region’, Maxine Molyneux highlights the
significance of a situated and context-specific discussion on
gender justice, citizenship and entitlement. There are several
points of convergence in the analytic concerns and themes in
the international corpus developed in the fields of gender,
law, citizenship and rights. However, there are noticeable
regional differences in theoretical orientation and empirical
focus that reflect different histories and the particularity of
contexts within which women’s rights are framed and fought
for. Referring to gender justice as that form of justice that
pertains to the relationship between the sexes, Molyneux
clarifies that the just relationship refers both to simple equality
between women and men as well as to equality that takes
differences into account. The recognition of difference,
however, in no way precludes the fact that equality remains a
fundamental principle of justice and that in the letter and
practice of law, all people are treated as moral equals. In its
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more common and political usage, gender justice implies full
citizenship for women and, as Molyneux suggests, this is what
is generally understood by the term in the Latin America and
Caribbean context.

Molyneux examines citizenship in Latin America and the
Caribbean from the perspective of social movements—
especially women’s movements—for justice. She shows that
women’s struggles for equal citizenship across the region
share three important characteristics. First, there is an alignment
of demands for gender justice with broader campaigns for
human rights and the restoration of democracy. Such issues
were intensely felt in countries that experienced authoritarian
rule. Second, the reworking of ideas of citizenship to embrace
ideas of ‘active citizenship’. That is, conceiving of citizenship
as something beyond a purely legal relation conferring rights
on passive subjects, which implies participation and agency.
Third, understanding citizenship as a process that entailed
overcoming social exclusion, which is perceived as being
multi-dimensional, and entailing social, economic and political
forms of marginalization.

Celestine Nyamu-Musembi’s essay presents an overview
of key issues in literature on gender justice, citizenship and
entitlement in the sub-Saharan Africa region. She shows that
there is considerable disagreement among scholars as to the
applicability and relevance of the concept of gender as
socially constructed relations to the African context. This has
led to debates on how gender justice is defined. Those who
deny that unequal gender relations are a central feature of
African social relations are more likely to take a less politicized
definition of gender justice. As well, they are more likely to
adopt neutral definitions such as ‘empowerment of both men
and women’, a phrase commonly found in agencies that have
embraced gender mainstreaming. Those who see unequal
gender relations as being central seem to take an explicitly
political position that defines gender justice as being about
overcoming women’s subordination. Despite these
differences, common interpretations of gender justice that
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emerge from the literature pertain to fair treatment of women
and men, where fairness is evaluated based on substantive
outcomes and not on the basis of a notion of formal equality
that uses an implied ‘sameness’ standard. As well, fairness is
evaluated at the level of inter-personal relations and
institutions; realignment of the scales in women’s favour given
a long history of gender hierarchy; and by questioning the
arbitrariness characterizing social constructions of gender and,
therefore, the need to take corrective action toward
transforming society as a whole to make it more just and equal.

Nyamu-Musembi questions narrow and linear definitions
that approach citizenship as the straightforward, one-to-one
relationship between state and the individual citizen. She
argues for conceptions of citizenship that take into account
the fact that one’s experience of citizenship is mediated by
other markers of belonging, for instance on the basis of race,
ethnicity, family connections or economic status. Feminist and
gender studies have emphasized the importance of such a
situated understanding of citizenship for women, and how
crucial it is that any such analysis proceeds from an
understanding of women’s lived experiences. The discussion
on gender justice and citizenship in the region differentiates
between formal and explicit exclusions of women from full
citizenship status. Here, formal citizenship is understood as
the relationship between the state and the citizen, whereas
substantive citizenship is that which goes beyond the confines
of formal politics and law to encompass the economic, social
and political relationship between social groups and structures
of power that mediate the standing of individuals in the polity.
Nyamu-Musembi pinpoints those areas where there is outright
denial of full citizen status to women. In so doing, she shows
that formal restrictions to women'’s citizenship seems to be
the norm rather than the exception—and that they persist,
despite recent revisions of constitutions in many countries.
The exemption of customary and religious law from the
prohibition of discrimination under the constitutions of various
countries has meant that unfair rules persist, which pertain to
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family relations and access to resources. These are unjust to
women and other less powerful members of the family.
Moreover, they perpetuate the situation where women are
treated as legal minors.

With Nyamu-Musembi’s essay on gender justice and
citizenship in Sub-Saharan Africa we are introduced to the
postcolonial dilemmas of citizenship. They have had and
continue to have a profound affect on the way women’s rights,
equality and citizenship are conceived and fought for in much
of Africa, the Middle East and South Asia. These dilemmas
and the consequences for women'’s rights and their identity as
citizens have not been the subject of scholarly attention until
recently. It is only now that these theoretical insights have
been introduced in mainstream development studies.

A key dilemma in the idea and practice of citizenship is
the way in which citizenship, as a relationship between the
state and the individual, is in reality a relationship between
the state and groupings representing particularistic identities.
These identities may be based on religion (as in South Asia
and in the Middle East and North Africa [MENA] region) and/
or on kinship groupings, tribe, ethnicity and other formations
(Africa). In the first decade of the new millennium it might
look as if society in South Asia, for example, was eternally a
battle ground between rival religions, Hindu and Muslim, or
that African sociology was tribal and that warring tribes was
the leitmotif of African society. However, historical research
indicates these forms of social relations are of much more
recent origin (Mamdani 1996).

These relationships were constructed via the exercise of
state power by colonial authorities, in the nineteenth and early
twentieth centuries, which sought to impose a centralizing
authority on otherwise multicultural, multi-religious, and multi-
ethnic societies with dispersed authority structures regulating
relations between groupings. The boundaries between these
groupings were often porous and open to compromise and
exchange (Kabeer 2002). In subordinating these relationships
to the power of the colonial state, the codification of practices
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and the construction of religious and customary law were used
as instruments for defining the specificities of particular
groups. Boundaries between communities, hitherto porous,
hardened. Each grouping vied for the attention of the colonial
state because this was the only channel through which the
state dispensed favours. In the process, the ‘eternal’ rivalries
and conflicts between Hindu and Muslim in South Asia and
tribal groupings in Africa were established. Gender relations
were profoundly implicated in this construction of identities
and establishment of such particularistic identities as the via
media for relations with the state. Custom, tradition and religion
were re-invented in order to fashion personal and family laws
(in South Asia and the MENA) and customary law in Africa.
These inevitably subordinated women’s rights and interests
to the control of patriarchal families and elite males
(Mukhopadhyay 1998). No matter how constructed these
identities were in the colonial era, today they remain as the
reality for most people. The state-society relations constructed
through this process have not disappeared with the demise of
colonialism, but continue to be the way in which state-society
relations are organized (Mukhopadhyay and Meer 2004).
The impact of these processes on the present discussion
of gender justice, citizenship and entitlement is discernible in
what the three authors, Nyamu-Musembi, Mounira Maya
Charrad, and Ratna Kapur variously refer to as ‘problem areas’
in defining and fighting for gender justice and an equal
citizenship. Nyamu-Musembi, for example, shows that a key
factor in explaining why years of research and advocacy on
gender justice in family relations have not translated into action
is that in most of sub-Saharan Africa, family relations are
governed by an overlap of statutory, customary and religious
systems of law. It is not simply that these systems co-exist
side by side, but that most people govern their relationships
by referencing two or more systems, which makes the search
for ‘gender-just’ solutions anything but straightforward. Among
gender-justice advocates this has led to confusion about how
best to forward a gender-justice and equality agenda. Some
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invoke international human rights norms and ideals of ‘women
in development’ to argue that such customary and religious
practices should be done away with, through legislation or
refusal to accord recognition to their institution. Others
acknowledge the challenges that custom and religion pose
for gender justice, but also recognize their wide application
for the majority of women, thus recognizing the need to
engage with them in some form to explore their potential
contribution to struggles for gender justice.

In her essay, ‘Unequal citizenship: issues of gender justice
in the Middle East and North Africa’, Mounira Charrad squarely
locates the problem of differential and unequal citizenship
for women and men in the present-day articulation of state-
society relations, relations based on particularistic and ascribed
identities of religion and kin-based formations. Charrad defines
gender justice as bringing about more equitable relations
between men and women with the implication that women
become defined as equal citizens with equal autonomy and
rights in the social order. At its heart, citizenship involves the
mode of incorporation of individuals within the framework of
a social and political community. However, in societies of the
MENA region, this incorporation of the individual in the
political community and the state comes about via their
belongingness to kin-based formations. She shows that far from
being a vestige of the past, lineages continue to occupy a
central place in social relationships. As the link between politics
and gender relations, they shape the position of men and
women in the family and the larger community. They have a
special meaning for women, however, who are subject not
only to the power of husbands, but also to the power of kin.
The historical processes through which kin-based societies
and kin-based solidarities have developed have had a profound
influence on the development of nation-states in the region
and on state-society relations. Since the state is one of the key
social actors involved in the construction of citizenship and
gender justice, its power to affect changes in gender relations
and to promote formal and substantive equality is dependant



Gender Justice, Citizenship and Development 11

on the extent to which the state in question is autonomous of
kin-based structures in society.

Charrad examines the history of nation-state formation in
Morocco, Algeria and Tunisia. She shows that the willingness
and power of the state to bring about those reforms that would
put gender relations on a basis of at least formal equality
depended, to a large extent, on whether state power was
autonomous or primarily derived from particularistic groupings
in society. Whereas in Morocco the legal discourse in the
postcolonial state tended to enshrine kin privileges, in Tunisia
the law provided considerably more space to a construct of
the self as an individual and, consequently entailed more rights
for women. In Morocco and Algeria, lineages retained more
prominence in politics than in Tunisia. Morocco offers an
example of how, at the end of colonial rule, women’s
citizenship rights were curtailed in favour of male-dominated
patrilineages. In contrast, in Tunisia, where kin-based
formations exerted much less social and political influence in
the modem state, women gained significant individual rights,
even though many aspects of gender inequality persisted.

Another prominent particularistic identity that has shaped
the state’s ability to define rules, regulations and arrangements
that promote gender equality is religious identity, such as in
the case of the MENA, Islam. The fact that Islamic law
especially as it pertains to family law (in which gender relations
are profoundly implicated) is so diverse from country to
country and community to community means it is particularly
open to interpretation by those in power. Charrad explains
that determining exactly who is doing the interpretation—in
addition to how Islamic law is interpreted in favour or against
women’s emancipation—is to a large extent dependant on
the influence that kin and other ascribed identity based
structures in society have on the state. Therefore, women’s
movements for equality and gender justice have their work
cut out for them as they manoeuvre for space within these
constraints. Charrad also shows that it is not always the agency
of women’s movements that has brought about change in
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family law and women’s status. In many instances, change
was brought about by the agency of the state and state power
struggling to break free of the stranglehold of kin-based
formations as, for example, in Tunisia.

Discussing gender justice, citizenship and entitlement in
the context of South Asia, Ratna Kapur traces the genealogy
of the concept in law and shows how legal understandings of
gender justice affect women’s rights and their struggles for
empowerment. Liberalism, she suggests, has been quite central
in influencing understandings of gender justice in law,
especially with its focus on the autonomous, liberal subject,
who exists a priori to social relations. While this influence of
liberalism on the definition of individual rights shares common
features to those in other parts of the world, particularly in
western liberal democracies, the specificity of the meanings
and practice of citizenship lies elsewhere. The meaning of
rights and the practice of citizenship in South Asia was
produced through the colonial encounter and subsequently
was shaped by the postcolonial experience of nation-state
formation, a process that continues today. The imperial project
was justified on the grounds that the colonial subject was so
culturally and socially different, that he or she was not entitled
to sovereignty or rights. Difference was a ground for denying
rights, and was not an argument posited in opposition to the
notion of universal rights, but inherent in the universal project.
Rights could only be conferred on those who had reached a
certain stage of civilizational maturity—and the colonial ruler
was best situated to determine when that stage had been
reached. The colonial state drew on differences such as rank,
status, caste, religion and gender so as to re-order these
identities in ways that produced an exclusive definition of the
state’s sovereign rights and to determine who was entitled to
benefits. During the freedom struggle in the Indian
subcontinent, the language of rights was deployed towards
progressive ends as the leaders of the Indian independence
movement invoked civil and political rights in their struggles.
In the contemporary period, however, citizenship has been
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subjected to new concerns and challenges that have at their
core the legacy of the past. The conflicts between different
religious and ethnic groups, as in India, Bangladesh and Sri
Lanka, have resulted in an increased strain in the boundaries
of citizenship, where different groups are pitted against one
another in their claims for recognition. For women, the law
has been used as both a subordinating tool, as well as a
liberating one. Women have won the right to vote and to
education, and they have also benefited from law reform in
the area of sexual violence. But as the literature indicates,
such achievements cannot be interpreted as clear victories.
In some instances, they have been achieved by reinforcing
gender difference, while in others, as in the case of personal
laws, by subordinating women’s interests to the claims of
family, kinship and community.

Given this heritage, three key issues have dominated the
pursuit of gender justice in law. The issue of equality has been
a central concern of women’s movements in South Asia and
has had important implications for the struggles for gender
justice. The second key issue is that of violence against
women, given that most law reform campaigns on women’s
rights in the contemporary period have focused on issues of
sexual violence. Finally, the issue of religious identity as a
state identity and its implication for women’s position—
especially women in minority communities—has been central
in women’s movements in Bangladesh, Pakistan, and India.

Gender justice, citizenship and entitlement: strategic issues
and directions

Each of these chapters on regional perspectives on gender
justice and citizenship highlights the gaps in knowledge and
proposes areas for new research. The third section is a strategy
note for programme development on gender justice,
citizenship and entitlement. It situates the discussion of gender
justice, citizenship and entitlements in current development
debates on poverty alleviation and social exclusion. Based on
the regional papers and actual consultations in each region as
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well as on secondary research, the note examines the strategic
issues, initiatives and organizations in three of the above-
mentioned regions. It proposes research agendas,
methodologies and institutional locations that are conducive
to rights research and which focus on outcomes in terms of
public policy changes and application and empowerment of
users. While the regional papers in this volume give insights
into the issues at stake, the aim of the strategy paper is to turn
these insights into a programme of support for initiatives that
aim to actualize gender justice through building ‘voice’ and
agency of the most marginalized women. Its goal is to create
access and influence in policy making institutions and in
building institutional responsiveness and accountability for
gender equality.
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Gender Justice, Citizenship and
Entitlements

Core Concepts, Central Debates and New
Directions for Research

ANNE MARIE GOETZ!

Introduction

The term ‘gender justice’ is being employed increasingly by
activists and academics who are concerned that terms like
‘gender equality’, or ‘gender mainstreaming’ are failing to give
a strong enough sense of, or adequately address, the ongoing
gender-based injustices from which women suffer. However,
in the context of cultural variety in perceptions of what is
right and fair in gender relations, it is difficult to pin down a
definition of gender justice.

This essay links current thinking on gender justice to debates
on citizenship, entitlements, rights, and law and development.

'Tam deeply grateful to Julie McWilliam and Erin Leigh for research
assistance on this paper, and to Celestine Nyamu-Musembi for advice on
major debates and on literature in the law and development field. Ideas
on accountability found in this paper were developed jointly with Rob
Jenkins.
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Contemporary discussions of gender justice have many
different starting points—political philosophy discussions of
human agency, autonomy, rights and capabilities; political
science discussions involving democratization, citizenship and
constitutionalism; and discussions in the field of law about
judicial reform and practical matters of access to justice. Across
these discussions we find the same unresolved dilemmas: can
absolute and universal standards be set for determining what
is right or good in human social relations? How should the
rights of the individual be offset against the needs of the family,
the community, the ethnic ‘nation’ or the territorial state? What
is the appropriate role for the state and the international
community in promoting social welfare and human equality?
This essay simply cannot resolve these questions, for which
there are no universally acceptable answers (for all that
feminist political philosophers try to propose them). However,
the essay proposes interim compromises that depend upon
the outcome of political and ideological competition within
states and in the international arena.

This essay offers a map for understanding these debates. It
shows how philosophical considerations about human nature,
rights and capabilities are linked to practical political and
economic arrangements for establishing the entitlements
attached to citizenship, and to the problems of blatant
discrimination or hidden biases in the law and legal practice.
The essay shows that the constitution of gendered rights and
privileges can be read off from the basic contracts (formal or
implicit) that shape membership in a range of social
institutions—the family, the community, the market, the state,
and the institutions of establishment religion. One way or
another, these institutions are all designed to settle disputes,
establish and enforce rules, and prevent the abuse of power.
Understanding the ideological and cultural justifications within
each arena for women’s subordination can help to identify
the means of challenging patterns of inequality. The essay
concludes by identifying the gaps in the literature and advocacy
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on gender justice, citizenship, and accountability and proposes
avenues for new research.

Gender justice: three conceptions

‘Gender justice’ is often used with reference to emancipatory
projects that advance women’s rights though legal change, or
promote women’s interests in social and economic policy.
However, the term is rarely given a precise definition and is
often used interchangeably with notions of gender equality,
gender equity, women’s empowerment, and women'’s rights.

Any definition of gender justice betrays a political position,
a set of convictions about what is ‘right’ and ‘g¢ood’ in human
relationships, and how these desirable outcomes may be
achieved. Ideologies and conventions about women’s
subordination to men and the family are often rooted in
assumptions about what is ‘natural’ or ‘divinely ordained’ in
human relationships. The implication is that the interpretations
of the terms are simply not amenable to human improvement.
These perspectives on women’s rightful subordination are
legitimated not by appeals to justice but by socially embedded
convictions about honour and propriety—convictions felt to
be beyond the realm of justice. It is not surprising, therefore,
that concepts of gender justice that seek to enhance women'’s
autonomy or rights in relation to men are controversial and
arouse intense debate.

This is not the only reason they are controversial. Different
understandings of the means for achieving gender justice also
impose competing roles and expectations on national and
international power-holders. Therefore, on the one hand there
is an implied minimal role for the state as a guarantor of basic
liberties, whereas on the other there is room for an
interventionist role for states as well as an international system,
so as to compensate for past injustices and provide concrete
welfare benefits to those suffering from gender-based
deprivation. Such varying interpretations of the role of
governments and the public sector, and of the legitimate
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expectations of members of national ‘imagined’ communities
or international ‘virtual’ communities, produce very different
qualities of citizenship. Therefore, the terms and conditions
of membership of national communities, the entitlements and
obligations of citizens, become part of the debate on the
meaning of gender justice.

Gender justice includes unique elements that go beyond
related concepts of justice in class or race terms, which
complicate both its definition and enactment. First, women
cannot be identified as a coherent group along with other sets
of disempowered people such as ethnic minorities or socially
excluded immigrants. Gender cuts across these and all other
social categories, producing differences of interests—and
conceptions of justice—between women. Second, unlike any
other social group, relationships between women and men in
the family and community are a key site of gender-specific
injustice, and therefore any strategy to advance gender justice
must focus on power relations in the domestic or ‘private’
context. Third, the patriarchal mindsets and social relations
that are produced in the private sphere are not contained there,
but infuse most economic, social and political institutions.
Indeed, the term gender justice provides a direct reminder of
this problem of institutionalized bias by reminding us that
justice itself, in its conception and administration, is very often
gendered, responding to a patriarchal standard derived from
the domestic arena.

Before proposing a definition of gender justice T will
suggest a typology of the main (and competing) conceptions
of gender justice that inform feminist activism and policy-
making, although it is not possible here to summarize
adequately the huge amount of literature on the subject.
Understanding of the meaning, basic principles, and desirable
end-state of gender justice will suggest practical strategies for
achieving it as well as identifying some political obstacles.
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Gender justice as entitlements and choice—the
enabling paradigm

This approach, with roots in liberal feminist political
philosophy, begins from a central dilemma of feminist politics:
oppressed women themselves may not propose a version of
gender justice that challenges male privilege because they
have been socialized into acceptance of their situation. This
used to be called a problem of ‘false consciousnesses’. As the
philosopher Onora O'Neill explains:

A woman who has no entitlements of her own lives at the discretion
of other family members who have them, and so is likely to have to
go along even with proposals she greatly dislikes, judges imprudent
or knows to be damaging to herself or her children (2000a:166).

Familial and social conventions can disable women’s agency
by limiting their capacities to reason and act independently,
and by obliging them to put the needs of others above their
own. In response to this dilemma of women’s acquiescence
in their own social and economic subordination, feminist
political philosophers have debated the minimum economic,
social, and even psychological conditions under which women
might be able to refuse or renegotiate the social arrangements
in which they find themselves (O’Neill 2000a:163; Nussbaum
2000; Young 1990). I see this ‘minimum capabilities’ approach
to describing principles of gender justice as an ‘enabling’
paradigm for two reasons. It is based upon constructing the
conditions required for free and rational individual choice.

Lately this approach has been most thoroughly elaborated
by Martha Nussbaum, adapting Amartya Sen’s ‘capabilities’
approach. ‘Capabilities’ are what people are actually able to
do and to be. A precondition for any human to be capable of
doing or being any thing is a set of basic human ‘functionings’,
such as being alive, having some level of mental development,
and so on. Nussbaum proposes a cross-cultural normative
account of central human capabilities and a list of key
‘functionings’—an account of basic constitutional principles
that should be respected and implemented by governments
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of all nations, as a bare minimum of what respect for human
dignity requires (2000:223).

From this perspective, what is at issue is not the types of
rights that one can claim by virtue of membership to a political
community, nor the level of resources anyone or their
governments can use to build human welfare. Instead, the
issue concerns what individuals are able to do and to be: what
are the functions without which a life is barely worth living,
hardly a human life at all? This question produces a long list of
central human functions, including life itself, health and
physical safety, the capacity to engage in a social community,
to express compassion and not fear discrimination, and being
able ‘to form a conception of the good and to engage in critical
reflection about the planning of one’s own life’ (2000:41).

Considering the challenges associated with these issues—
such as in raising life expectancy in poor countries, let alone
of providing conditions required for critical reflection—
Nussbaum describes an ambitious agenda and has yet to
examine the politics of enacting it. Beyond the problem of
the practical challenges involved with implementation,
particularly given national resource constraints, this approach
has attracted a number of criticisms. The most serious comes
from another liberal feminist political philosopher, Anne
Phillips, who argues that the capabilities approach has at its
heart a neo-liberal agenda. She says that because Nussbaum’s
capabilities approach focuses on minimum necessary
requirements, it retreats from the profound challenges of the
struggle for human equality—not just between women and
men, but across social groups both within or across nations.
This retreat, Phillips claims, ‘meshes with an almost universal
shift in social-democratic politics, where the problem of
poverty has supplanted the problem of inequality, and
ensuring a humane minimum has taken over from worries
about the overall income gap’ (2000: 16-17). In other words,
the material focus of the capabilities approach does not address
end-state absolute inequalities and retreats from equal rights
to basic entitlements. Other critics suggest that the capabilities
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approach to social justice reduces it to a matter of individual
access to public goods and a project of individual liberation,
rather than an understanding of the way women and men may
construct their interests as part of a social collectivity—through
interdependence rather than independence (Malhotra and
Mather 1997; Govindasamy and Malhotra 1996; Kabeer 1998).

Gender justice as absence of discrimination

The most formalized attempt to establish principles of gender
justice is found in the 1999 Convention on the Elimination of
all forms of Discrimination Against Women (CEDAW), which
makes the absence of gender-based discrimination as the
indicator of gender justice. CEDAW’s legal definition of
‘discrimination against women’ in Article 1 of the Convention
is:

The term ‘discrimination against women’ shall mean any distinction,
exclusion, or restriction made on the basis of sex which has the effect
of impairing or nullifying the recognition, enjoyment or exercise by
women, irrespective of their marital status, on a basis of equality of
men and women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field (Cook

1997:189).

This approach could be labelled a ‘negative liberties’
approach—CEDAW enjoins states to prevent discrimination.
According to Cook, determining whether discrimination against
women has occurred can be assessed by asking these two
questions:

1. Do the laws, policies, practices or other measures at
issue make any distinction, exclusion or restriction on
the basis of sex?

2. If they do make such a distinction, exclusion or
restriction, do they have the effect or purpose of
impairing or nullifying the recognition, enjoyment or
exercise by women, irrespective of their marital status,
on a basis of equality of men and women, of human
rights and fundamental freedoms? (ibid).
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CEDAW sits squarely within a European legal tradition based
upon establishing universally applicable principles of justice
and applying them as impartially as possible. Critics charge
that important and deeply institutionalized biases in legal
systems will continue to go undetected because of this myth
of impartiality. As O’Neill suggests: ‘principles of justice that
are supposedly blind to differences of power and resources
often endorse practices and policies that suit the privileged’
(2000b:144). She argues that principles of justice which
abstract from specific circumstances in order to generate
universals handle ‘issues of gender and international
justice badly... because it almost always idealizes specific
conceptions... of human agents, or rationality, of family
relations or of national sovereignty, which are often admired
and are more (nearly) feasible for men rather than women
and for developed rather than developing societies’
(2000b:145).

As part of this tradition of abstract liberalism, CEDAW
appears to lack the concepts and tools needed to make a
successful feminist challenge to formal legal institutions and
procedures in order to expose their sexist bases (Abeyesekera
1995:19). Perceived as overly concerned with rule-of-law
approaches, CEDAW is thought to neglect the equally biased
workings of traditional legal systems—systems for norm-
enforcement and rule making that have a more immediate
relevance to the lives of most of the world’s women
(Haslegrave 1988).

The most common criticism of CEDAW, however, is that it
lacks viable enforcement mechanisms. Because it relies upon
state parties to check the abuses they themselves commit, it is
in effect ‘appealing from Caesar unto Caesar’. The CEDAW
committee is a body of 23 independent experts charged with
examining states parties’ compliance with and implementation
of the provisions of the convention. Although the committee
has on many occasions concluded that a state party has failed
to carry out its obligations under the convention in national
law and government policy, it has never formally declared a
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state party to be in breach of the Convention (Kathree 1995).
An Optional Protocol was brought out in 1999 to enable
individuals or groups to lodge complaints directly to the UN-
based CEDAW committee for investigation, as a means of by-
passing this constraint. This protocol empowers the CEDAW
committee to receive and consider complaints from individuals
or groups in those countries that have ratified it.? Women who
have exhausted their options in national law, or who have
found that ‘the application of such remedies is unreasonably
prolonged or unlikely to bring effective relief’ can now seek
redress at the international level.’ In recognition of the fact
that gender-specific forms of subordination and oppression
can prohibit individual women or even groups of women from
representing themselves directly, the protocol enables NGOs
to bring cases to the CEDAW committee on behalf of
individuals or groups even without their consent—if ‘the author
can justify acting on their behalf without such consent’ (ibid).

Over the years, CEDAW’s initial focus on the prevention
of discrimination has been substantially modified. Today,
CEDAW is nested within a number of other declarations and
conventions on human and women’s’ rights which have come
to constitute what at least one observer has called an
‘international women’s rights regime’ (Kardam 2004). This has
produced a positive conception of gender justice not just as a
key component of concepts of human rights, but as a set of
positive commitments by states to redress injustice.

Gender justice as positive rights

This positive conception of gender justice is part of a
contemporary ‘rights-based approach’ to development

2 Seventy-five countries have since signed the Optional Protocol, but
it still has not been fully ratified in many of them, and because it is a new
measure, it is too soon to tell whether it will improve states’ compliance
with the Convention.

3 CEDAW, 1999: Atrticle 4.
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thinking.! Rights-based approaches have evolved over the
1990s following the end-of-century wave of democratization
around the world, and they are based upon an understanding
of the importance of political and legal institutions for
economic development. In particular, they stress the
relationship between the articulation of individual and
collective preferences (‘voice’) and state responses, and they
seek to establish the basic rights that citizens may legitimately
claim from the state. They represent an acknowledgement
that power relations affect the outcome of policies, and that a
state of law and basic accountability is needed to advance
human development—to enable people to make the most of
their basic endowments in resources and skills. The
recognition of politics and governance is critical for gender
justice projects because it can be applied to the relationships
between women and men—a recognition that power
imbalances can prevent women from acting to advance their
interests, and a recognition that social, economic and political
institutions must be made accountable to women—a project,
as we shall see, that involves rooting out institutionalized
patriarchal power systems.

Gender equality claims have taken greater root in the area
of political and civil rights than economic rights—the latter
have found less support in a neo-liberal environment. Political
and civil rights tend to be seen as ‘absolute’ and non-negotiable,
whereas economic, social and cultural rights, because these
can oblige resource-strapped states to provide concrete
entitlements, have tended to be formulated as ‘relative’ and
culturally specific; to be realized gradually. The state’s role in
protecting rights then becomes a ‘negative’ function—a duty
to protect liberties or to prevent violence, not to provide. But
a notable feature of some contemporary rights-based
approaches is an interest in establishing a principle of the

* For a description of the sources of contemporary rights-based
approaches to development see Chapter 1, ‘Rights in development:
Concepts and issues’, in Maxine Molyneux and Sian Lazar 2003.



Gender Justice, Citizenship and Entitlements 25

indivisibility of so-called first generation civil and political
rights from second generation economic and social rights, what
Clare Short, the ex-secretary of state for overseas development
in the UK pithily summarized as: ‘not just freedom from fear,
but freedom from want’ (1998 cited in Cornwall and Nyamu-
Msimbi 2003).

Advocates of substantive rights-based approaches argue
that first and second generation rights are closely linked. The
right to food or to knowledge, for instance, cannot be secured
it poor people cannot speak out against corruption or
discrimination, or form associations to promote their interests.
Nor are civil and political rights meaningful on an empty
stomach (Shue 1980). The most convincing demonstrations of
these connections are emerging from grassroots activism in
developing countries, for instance the inter-linked movements
for the right to food and the right to information in India.’
Rights activists have suggested that the indivisibility of rights
moves us beyond the dichotomous conceptions of the state’s
‘negative’ or ‘positive’ role. Instead, the state’s role as a
guarantor of rights involves:

1. Anobligation to respect (the state’s duty not to interfere).

2. An obligation to protect (setting safety standards or
protecting property).

3. An obligation to fulfil (positive action in identifying
vulnerable groups and facilitating their access to
resources. This is important for disadvantaged groups

> Gaiha (2003) analyses the contemporary right-to-food campaign in
India and shows that it is not about pushing the state to make hand-outs,
but about asserting a right to public policies that enable people to earn a
living so that they can eat. A study by Jenkins and Goetz (1999) on the
right-to-information campaign in Rajasthan shows how illiterate people
felt that this right (a first-generation right) was the best means of securing
their rights to minimum wage payments on public works programs.
Access to local government spending accounts enabled them to pin-
point and expose the theft of public funds intended for payments to the
poor. This case is discussed in more detail later in this essay.
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because their lack of organization and acute inequality
of endowments means that they may not benefit even
when large budgetary allocations and well designed
anti-poverty interventions are made) (Gaiha 2003).

The rights-based framework has been criticized on many
grounds, as being an instrument of Western cultural
imperialism (Mutua 2002; Lewis 1995; An-Na’im and Deng
1990), and as being tied to a specifically western liberal
republican approach to constitutionalism and political
democracy. Some critics even imply that it forms part of an
expansion of capitalist markets in which human rights are the
entry-point for reforms to systems of governance that are
designed to integrate national economies into a global market
(O’Neill 2000a:144).

Rights-based approaches have also been described as
impractical and deceptively easy to promulgate while being
deeply evasive on the matter of identifying the agents obliged
to satisfy rights claims, and the degrees to which they should
do so (O’Neill 2000b:97; Nussbaum 2000:238). The same
feminist philosophers who advocate a material ‘enabling’
framework for gender justice argue that rights-based
approaches falsify the position of the socially weak, who are
in no position to make claims or ensure that more powerful
actors meet their obligations. Instead, it is the obligations of
powerful actors that ought to be the matter for concern, as
well as how to create mechanisms to prevent the strong from
neglecting their obligations (O’Neill 2000a:163). Others point
out that absolute resource constraints in poor countries limit
the potential responsiveness of public authorities to rights
claims and undermine the principle of the indivisibility of rights
(Johnson 2001). In addition, rights-based approaches are
sometimes seen as legalistic, top-down, and relying
excessively on supranational legal frameworks, formal legal
instruments and institutions (Seshia 2002), to the detriment of
an appreciation of the priorities and practices of people who
frame and make rights claims in struggles over resources or
social power.
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Dilemmas in defining gender justice

As this cursory review of the main contemporary perspectives
on gender justice shows, there is considerable debate on key
elements of a definition of gender justice. This debate includes
a discussion of the minimum standards or levels of resource
access and enjoyment by women; the cultural bias embedded
in notions of choice, agency and autonomy; the types of public
policy or ‘redress’ needed to address and correct gender
injustices; and the locus of responsibility for addressing gender
injustices. To elaborate:

1.

It is difficult to set the standards of gender justice against
which we can assess whether social arrangements are
gender-just or gender-unjust. Should absolute standards
be set for universal application? Or, should standards
be appropriate to specific cultures and economic
contexts? How can some elements of notions of gender
justice such as self-efficacy or rational agency be
quantified? Are concepts of rationality, choice and
autonomy ‘westocentric’ and overly individualistic?
These are highly contested issues and they relate to
many debates about universal versus relativist concepts
of rights. They also relate to debates in the legal field
about the relative merits, relevance, and viability of
abstract, impartial and formal legal systems, versus
localized and informal legal systems suffused with
community norms that are more directly meaningful to
and accepted by ordinary people. Some feminists have
themselves produced justice norms that could fit into
this relativist conception: a ‘maternalist’ justice system
(Ruddick 1987) or an ‘ethic of care’ (Gilligan 1982).

There is more to gender justice than equal treatment,
whether of women and men, or of different categories
of women.® Liberal remedies for inequality such as the

¢ ‘Gender equity’ recognizes that women and men have different
needs, preferences, and interests and that equality of outcomes may

necessitate different treatment of men and women’ (Reeves and Baden
2000:10).
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extension of civil and political rights to excluded groups
do not produce equal levels of political participation—
and even less equal economic rewards—for men and
women (or subaltern races or ethnic groups), even when
they have matching levels of human capital (educational
qualifications and health status) and equal labour-force
participation.” This has prompted demands for
affirmative action or reverse discrimination policies to
compensate for historical exclusion. This raises debates
about how far principles of justice must take into account
human differences, debates about the gendered biases
embedded in political and market institutions that limit
women’s capacities to profit from equal opportunities,
or even ‘unequal’ special access privileges. Debates
about the role of public authorities in addressing
inequalities in the private sphere are relevant here, as
are debates about the obligations of states to protect
rights by taking ‘negative’ steps (prevention of violence)
as opposed to ‘positive’ measures (specification and
provision of entitlements). The issue of equal outcomes
as opposed to equal opportunities also relates to
discussions about substantive versus procedural
democracy and about the status of distinctions between
economic and social rights versus civil and procedural
rights.

3. Where resources are scarce, basic welfare goods that
are critical for the achievement of gender justice—such
as basic education and health care, child care, or social
security—may not be fundable from a poor country’s
own resources. If there is (ever) agreement on an
international standard of human rights and gender justice,
will this require a basic global standard of welfare
services? Will gender justice demand institutions that
reach across borders, linking an account of gender
justice to one of transnational economic justice? (O’'Neill

7 Matland and Taylor 1997; Rule and Zimmerman 1992; Scott 1986.
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2000a). This question relates to the central role that
transnational legal instruments such as human rights
conventions have played in strengthening women’s
rights. Such instruments and the incipient
institutionalization of a global human rights regime
around UN institutions and international criminal
tribunals are central to efforts to breach the barrier of
state sovereignty that can prevent prosecution of
violators of women’s rights. However, whereas
institutions of global economic regulation have received
substantial support from the world’s powerful actors—
the wealthy industrialized states and private corporate
interests—proposals for a globalized approach to
welfare, or for a workable global human rights
prosecutor, have been actively obstructed by the most
powerful of states, the USA. In the context of recent
displays of American unilateralism, multilateralist
approaches to gender justice may be a waste of energy.

A practical working definition of gender justice

I will return to a number of these points throughout this chapter.
First, I will address a practical conceptualization of gender
justice that builds on the rights-based approach described
above.

Ideally, the issue of the meaning of gender justice would
be established as a practical project—through democratic
debate. Organized constituencies of women and men would
express outrage about unjust social practices that discriminate
against women or circumscribe men’s roles. They might join
or form political parties and compete for representative seats
in political institutions in order to put gender justice on the
legislative agenda, or they might lobby politicians and political
assemblies for changed laws. They would demand that public
actors answer for the affect of their policies on equity in gender
relations—in other words, they would insist upon a gender-
sensitive form of public accountability.
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In practice, there is often neither a remit in accountability
institutions to answer to women or to a gender-equity
constituency, nor do standards of accountability necessarily
consider gender inequities to be intolerable or to require
official remedy.®? This can produce a marked bias against
gender equality in the administration of justice, in public
spending and service delivery, a bias not detected by
institutions of accountability. This lack of answerability for
gender equity on the part of powerful public and private actors
is both a reflection and cause of the weak political ‘voice” of
women, because gender inequalities in access to resources
and social justice may go unchallenged, thereby undermining
the power and influence of women in the private sphere and
in civil and political society.

Even if we take into account the extremely serious
constraints on women’s abilities to act collectively to articulate
and defend their ideas of what is right and good in human
relations, a trend has been observable over at least the last
century, of women around the world mobilizing to demand
and defend standards of acceptable behaviour in human
relationships. Expressed in struggles over productive
resources, status in the family, or protection from gender-based
violence, these struggles have established a bedrock of norms
at the heart of which are demands for physical integrity and
safety. This includes (to a less widespread degree) control
over reproductive decisions and a rejection of economic
subordination to men. This accelerating global trend of women
mobilizing for legal reform—even within very traditional social
systems that greatly discourage women from challenging male
domination—provides us with a guide to basic standards of
gender justice without proposing specific arrangements for
any one culture or country.

On that basis I would argue that gender justice can be
defined as the ending of—and if necessary the provision of

8 The distinction between the remit of accountability institutions and

the standards used to assess probity in the decisions and actions of public
authorities is drawn from Goetz and Jenkins 2005.
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redress for—inequalities between women and men that result
in women'’s subordination to men. These inequalities may be
in the distribution of resources and opportunities that enable
individuals to build human, social, economic, and political
capital. Or, they may be in the conceptions of human dignity,
personal autonomy and rights that deny women physical
integrity and the capacity to make choices about how to live
their lives. As an outcome, gender justice implies access to
and control over resources, combined with agency. In this
sense it does not differ from many definitions of ‘women’s
empowerment’.” But gender justice as a process brings an
additional essential element: accountability. Gender justice
requires that women are able to ensure that power-holders—
whether in the household, the community, the market, or the
state—can be held to account so that actions that limit, on the
grounds of gender, women’s access to resources or capacity
to make choices, are prevented or punished. The term
‘women’s empowerment’ is often used interchangeably with
‘gender justice’, but gender justice adds an element of redress
and restitution that is not always present in discussions of
women’s empowerment.

In effect, the approach I propose here to gender justice
follows the rights-based approach outlined above. However,
the stress on the process of defining rights and justice draws
attention to the way the institutions that produce rules and
adjudicate disputes between women and men institutionalize
biases against women. In what follows, a conceptual
framework is elaborated that draws attention to:

a) The persistence and profound influence of sub-state
human communities within which gendered norms are
generated.

b) The nature of both formal and implicit contracts within
these communities that determines the extent to which
power-holders must answer to less powerful members.

2 See Malhotra et al. 2002 for a recent review of concepts of
empowerment.
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¢) The phenomenon of patriarchal ‘capture’ of authoritative
roles and significant resources in rule-making
institutions, as well as of rights.

d) The subtle institutionalization of male bias in the systems
for adjudicating disputes or punishing offenders.

The consequence of systems of male capture and bias in
rule-making institutions is the creation of limited membership
rights and capabilities for women—constrained citizenship
rights in the state, for instance, or circumscribed roles in the
family and community. Gender justice is postponed in such
situations because these limitations on women’s citizenship
constrain their capacities to advance their interests. Moreover,
they also forbid equitable adjudication of their disputes with
men once women appeal to authorities for a judgment.

Gendered power centres: the state and other
law-making institutions

The ways an individual experiences formal and informal justice
depends upon the terms of their membership in different
communities—the family, the community, the state—in a word,
their citizenship rights. Citizenship ‘constructs the subject of
law’ (Collier Maurer and Suarez-Navaz 1995:5) in a particular
state—where the subjects of the state are defined through legal
processes that specify the rights, entitlements, and obligations
of people in relation to each other and to the state in which
they live (Lister 1997:29). For the purposes of limiting the
discussion that follows, I will not address the way international
law and new concepts such as the principle of universal
jurisdiction'® can undermine the coincidence of the boundaries
of the state with the boundaries of justice, though I will touch

10 See the Princeton Project on Universal Jurisdiction 2001, and the
invocation of universal jurisdiction for international human right law by
the Spanish prosecutor Balthazar Garzon to prosecute General Augusto
Pinochet for crimes against humanity (an account is provided in Feitlowitz
200D).
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on this later. International law and institutions can be used to
breech state sovereignty to prosecute human rights offenders.
Nonetheless, the fact remains that if citizenship describes
membership of a community, then traditional communities and
to a lesser extent the ‘imagined communities’ of nations—and
not the amorphous notions of regional communities or a global
community (still barely a ‘virtual community’)—remain the
prime sites in which rules are formulated and rights
legitimized.

Citizenship, then, describes the terms and conditions and
benefits of membership of a political community. For women,
membership of such a community—even on the basis of the
idealized and rarely realized liberal notions of citizenship
rooted in equal individual rights—does not guarantee gender
justice. But this formal membership is an indispensable part
of the struggle to attain gender justice. Around the world it
has been the universal language of citizenship that has
provided socially excluded groups with a lever to demand
inclusion and their fair share of public resources and social
recognition. What has been promised to ‘all men’ in formal
constructions of citizenship cannot be denied to women—or
to ethnic or racial minorities—without exposing flagrant social
discrimination on the part of formal lawmakers.

Displays of extreme sexism by public actors, however, are
not required in order for women to experience citizenship in
ways that confine their choices to a limited range of gender-
roles, and that deny them justice in disputes with men over
control of property, control of their own bodies, in disputes
with kin or clan groups over inheritance, child custody, and
the like. Indeed, the majority of states currently grant women
more or less fully equal citizenship rights with men at least on
the paper upon which their constitutions are written. However,
the achievement of gender justice on the basis of claiming
these rights seems to be a practical impossibility for women.
In order to understand why this is so, we need to understand
how authority and justice systems in states actually work, as
opposed to the idealized version taught in civics classes. This
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means recognizing that in recently-constituted states, as well
as in weak states traumatized by conflict or economic collapse,
the public sector’s dominance as a lawmaker and rights-
guarantor is far from established. In fact, it competes with
many other sources of social power and dispute adjudication
that are far more meaningful and legitimate to participants
than is the distant modern public authority. We need to
understand how these ‘acknowledged’ communities (Kabeer
2002), as opposed to the only weakly ‘imagined’ community
of the state, not only limit the capacities of women to claim
rights, but also deny the legitimacy of constitutional notions
of equal rights—even where women claim those rights. These
older, more established systems of social organization deny
the state any remit in matters relating to injustices between
women and men. They also profoundly penetrate state
institutions by supplying powerful informal norms and
prejudices in the decisions of state actors. These norms and
the behaviours they endorse make state agencies and actors
at best reluctant advocates of women’s rights, and sometimes
even direct perpetrators of gender-based injustices.

Reciprocity instead of contract: multiple social
authorities, limited remit of formal law

Most contemporary approaches to good governance and legal
reform take a ‘legal centralist’ approach—a view that the state
is the central authority in legal systems, and should be the
ultimate unifying source of legal norms. But in most states,
particularly in developing postcolonial societies, there are
plural and overlapping legal systems, and multiple social
authorities—clan or tribe elders, religious leaders, feudal elites.
They command loyalty and services from members of their
communities, and make determinations about what is fair and
right in human interactions. This severely limits the province
of formal law in many contexts, casting doubts on the
effectiveness of a feminist focus on the state as the medium
through which to enforce changed rules and norms in gender
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relations (Manji 1999:439). It also obliges us to examine how
rule-making and enforcement works in other enduring
normative systems such as clan and kinship networks, how
these position women and men in relation to each other, and
how these positionings might either be influenced by changes
in formal state law, or by other means.

To understand why formally equal citizenship rights do not
produce equivalent entitlements for women and men, let alone
gender justice, it is important to acknowledge that there are
few states in which clear distinctions are drawn between public
office and private interests. Equally, there are few states in
which norms, prejudices and affections that have been
developed in particular communities are excised from the
deliberations of public actors in deciding who should benefit
from public resources. In some contexts, these pre-state
normative and authority systems are particularly strong.
Therefore, the state’s rulings on justice are ignored by powerful
groups, and the rights it extends to all citizens are not deemed
legitimate or relevant to those who most urgently require them
in order to transform oppressive social relations. In other
words, the problem is not (only) that the state does not address
gender injustice, but rather, that it cannot. It is perceived to
have no province nor remit in matters pertaining to the
relationship between women and men.

Of course, many states have colluded in this, by ceding
control over women and children in periods of state formation
to traditional patriarchal groups, excluding many forms of
injustice in private relationships from the purview of formal
law as a form of compensation to those authorities for their
surrender of power to the state. This is evident in many
constitutions in African countries, and in South Asian countries,
where exceptions are made to constitutional prohibitions on
discrimination in the area of ‘personal law’. This term refers to
arrangements governing marriage, divorce, inheritance, burial,
adoption and clan-based property management. A recent and
overt example of this occurred during the negotiations over
South Africa’s new constitution in the mid 1990s, where
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feminists clashed with traditional chiefs over whether the Bill
of Rights should assert the primacy of equal rights for women
over the imperative of demonstrating respect for tradition and
customary social norms. In the end, indeterminate wording
was adopted, producing fodder for considerable legal dispute
in future.

Exempting personal law from constitutional law is a
recognition of the intensity and endurance of traditional
connections, what Kabeer calls ‘parallel traditions of
belonging’, which represent ‘the juxtaposition of a moral
economy, founded on norms of reciprocity between socially-
acknowledged members, with the contract-based economy,
based on agreements between abstract individuals’ (2002:16).
The notion of a voluntary agreement or ‘social contract’, where
free individuals delegate power to a government based on
the rule of law, in exchange for the right to hold it to account
through the popular franchise, is an abstraction based on
hundreds of years of struggle and experimentation in the West
to evolve a concept of citizenship based on the individual
enjoyment of civil and political—and eventually economic
and social—rights, at the expense of the customary claims,
obligations, and securities of traditional communities.'" As
Carole Pateman has shown, the exclusion of women from the
right to rule, and hence from the sphere of justice, was a feature
of this process from the start, providing the means for the
constitution of modern patriarchy (1988:2). The transition from
ascribed status to negotiated contract involved the ‘replacement
of the family by the ‘individual’ as the fundamental ‘unit’ of
society’ (1988: 9-10). The frequently tyrannical rights enjoyed
by clan patriarchs were abolished in favour of equal rights for
‘free rational men’. This produced a fraternal patriarchy based
on an implicit ‘sexual contract’ because it excluded women
from the public sphere and failed to address the tyrannies that
men inflicted on women in the home.

' See Kabeer, 2002: 3-16 for a historical review of concepts of
citizenship.
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This struggle for individual equality did eventually provide
openings to socially excluded groups—racial minorities, non-
propertied men, and women—to claim citizenship rights and
to struggle for release from relationships excluded from the
purview of justice—relationships such as bonded labour,
patron-client relationships, and ascribed roles in the family.
Inseparable from this extended struggle for inclusive
citizenship in the West is the penetration of capitalist relations
of production and the commoditization of labour, enabling
unpropertied men, racial minorities, and women to enter into
market contracts. This produced a profound ‘individuation” of
people within social relations—a conception of individuals
as separable from social relations and exercising rights over
themselves and their property (Kabeer 2002: 28).

In many non-Western societies, the struggles against feudal
tyrannies did not pre-date the formation of modern states. Such
struggles have perhaps been inhibited or forestalled by the
imposition of Western notions of citizenship that presume this
struggle has taken place already. Likewise, the penetration of
capitalist relations of production has been distorted by colonial
extractive economies, inhibiting the emergence of a domestic
bourgeoisie needing to assert individual rights against those
of an exploitative ruler. Instead, ascriptive roles in traditional
relationships continue to be more meaningful. As Suad Joseph
notes for Arab countries: ‘the concept of citizenship as a set of
contractual relationships between ‘the individual’ and the state
is, in most Arab countries, often overridden by the notion of
the person as nestled in relationships of kinship and community’
(2002:24).

This implies that rights are accessed through personal
relationships and connections, not through contractual
arrangements whether in the market or with the state.
Connectivity, not individual striving, is expected to produce
access to resources and political power. Farida Shaheed,
writing about politics in South Asia for DAWN’s Political
Restructuring and Social Transformations Programme, provides
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a graphic illustration of the implications of the carryover of
kin relations into politics for democracy and accountability:

While formal, de-personalized structures of State and politics do exist,
the dynamics of real power in South Asia remain intricately linked to
family and personal connections ... The issue goes far beyond
leadership. Formal channels and structures of political power in the
region are seriously threatened by the politics of informal power
brokerage, and systems of patronage overshadow the formal systems
of governance. Consequently, the exercise of real power is often
indirect ... The disruptive potential of indirect and irresponsible power
is amply demonstrated in Pakistan by the influence wielded by
politico-religious parties that have never won any significant number
of seats in parliament, but exercise tremendous political leverage. A
similar situation seems to be emerging in Bangladesh. The exercise
of indirect power is, nevertheless, based on providing tangible proof
of power, often by creating law-and-order situations and/or disrupting
the normal flow of things. By comparison, women’s capacity to
demonstrate such power is marginal (2003:6).

Relying on connections and relations for access to resources
means that the hierarchies and inequalities of ascriptive
communities carry over into other arenas. These inequalities
include social prejudices discriminating against poorer families
within the same kinship network, between elders and juniors,
and between men and women. Women, specifically, are
brought into public discourse as mothers, wives and economic
dependents, their roles and contribution to society pre-
scripted, and their entitlements from the public sector already
circumscribed by assumptions about their needs in these roles.
This gender role spill-over renders formal rights ineffective.

Connectivity is not necessarily a negative thing—feminists
have critiqued the radical individualism of liberal theory for
years on the grounds that it neglects the essential
interdependence of members of communities. Advocates of
multicultural accommodation in governance, such as Will
Kymlicka, likewise argue for the importance of recognizing
that meaningful choices and a sense of identity come mainly
with reference to a particular community’s culture. ‘Cultural
membership provides us with an intelligible context of choice,
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and a secure sense of identity and belonging, that we call
upon in confronting questions about personal values and
projects’ (Kymlicka 1995:105; cited in Nyamu-Musembi
2002:144).

Nonetheless, critics of efforts to privilege communal
normative systems through the law—for instance by
acknowledging the remit of traditional dispute adjudication
mechanisms—point to a depressingly recurrent characteristic
of these ‘relational’ understandings of claims and obligations
around the world. Almost inevitably they seem to create
hierarchies based on gender and age. In other words, the
construction of ‘connective’ moralities is inescapably linked
to patriarchy, privileging males and elders. Joseph calls this
‘patriarchal connectivity’ (2002:25); cultures valuing kinship
that are organized on the basis of gender and age domination.
The effect of privileging such cultures is that the patriarchal
family becomes the basic unit of membership of the political
community, and the individual’s position and role in the family
shapes assumptions about their rights and entitlements as
citizens. Continuities between patriarchy in the private sphere
and in governmental, non-governmental and market spheres,
and patriarchy in politics, hollows out democracy because the
‘voice’ of so many citizens—women, youth, socially derided
racial or ethnic minorities—is stripped of legitimacy and
authority.

Giving legal or cultural recognition to traditional
communities—through, for instance, privileging personal law,
or even through provision of reserved political seats for
regional groups, lower castes, tribes etc—has also been shown
to rigidify community boundaries and to create incentives to
homogenize community norms in ways that deny the amount
of contestation and variation there is within communities.
Around the world, as cultural, regional, religious or racial sub-
groups seek recognition and group-specific rights in relation
to the broader national community, a simultaneous internal
patriarchal ‘closing of ranks’ appears to occur. In India, as
Menon points out, ‘Male privilege, female subordination and
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community identity become intrinsically bound up with each
other so that the rights claimed by communities vis a vis the
state, the right to autonomy, selfhood and access to resources,
are denied by these communities to ‘their’ women (1998:249
cited in Kabeer 2002:30). This puts women in these perhaps
already socially excluded or vilified communities in an
impossible position. To demand modern constitutional rights
would be to challenge the mores of their communities, and to
face certain expulsion.? But to struggle for their community’s
interests implies acceptance of women’s ascribed subordinate
status, because that subordination has come to define
community culture and values.

This reifying of community boundaries can have another
insidious effect: it can create the notion that the remit of justice
is limited by culture. As O’Neill says: ‘appeals to actual
traditions tend both to endorse institutions that exclude women
from the ‘public’ sphere, where justice is properly an issue,
and to insulate one ‘public’ sphere from another (O’Neill
2000b:143). This creates obstacles to any reflection on the
relevance of international human rights standards to local
situations, and discourages subordinated groups from seeking
alternative arenas in which to advance their rights.

Where a subaltern group, in this case women, risk losing
the securities they enjoy in traditional social arrangements,
they will not activate their formal legal rights by pursuing cases
through the formal legal system. It is in women’s interests in
traditional communities to cultivate relationships in order to
claim rights, rather than to assert an individual entitlement.
Such rights—to, for instance, freedom from rape within
marriage, or to protection from domestic violence, or to

12 This makes women live on the margins of formal law. When they
do seek to use modern civil liberal rights law to protect their rights (e.g.:
Unity Dow case in Botswana, the Otieno case in Kenya, or the Shah
Bano case in India) they are seen as colluding with external forces and
betraying the cultural values of their own society. No legitimacy is
accorded to women’s claims, even when they appeal to and support the
facade of the state’s modern image.
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inheritance and property ownership—will not be seen as
legitimate by the traditional community. Interestingly, this
sense of the limited legitimacy of formal law appears to inhibit
men less than women from using formal law to challenge
customary rulings. Dual legal systems—for instance in Pakistan
or in many African countries—where there are religious or
customary forums for hearing disputes relating to marriage,
inheritance and child custody, invite plaintiffs ‘to forum-shop
to find an avenue for evading a duty’ (Martin 1992:17). The
prevalence of patriarchal attitudes across public
institutionalized and customary forums means that often men
may feel confident that their interests as patriarchs will be
defended, no matter what the forum, and no matter what
ideologies and principles (individual rights, Islamic
jurisprudence, custom) are used to justify rulings.

I have given considerable space to the explanation of
competing norm-producing systems in developing countries
in order to show the difference that exists between models of
modern rights-bearing citizens equal before the law, and the
experience of most people, to whom formal law may be
irrelevant. This is not to suggest that formal law, even if
accessible to and seen as legitimate by people in traditional
communities, is free of gender bias and reliably produces
gender justice—this is far from the case, as will be shown
shortly. However, decades of feminist scholarship and law-
based activism around the world have exposed the gender
biases in most formal legal systems and progress has been
made at the level of law reform to address these biases. The
focus here on the enduring importance of customary law-
making systems in developing countries is also not intended
to imply that citizenship in western industrialized states is
unproblematic for women, or that it confers equal rights and
entitlements. Customary patriarchal norms derived from familial
and class relationships infuse state-citizen relations in these
countries also, constraining women'’s entitlements in such a
way as to reinforce their domestic child bearing and home-
making roles. Feminist analysts of citizenship have produced
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a sophisticated methodology to detect these biases, and their
consequences in terms of limiting the choices open to women
(Fraser 1989 Orloff 1993; Pateman 1988). In social welfare
states, these biases can be traced through all manner of social
policy, in gender differences in the types of benefits women
and men may claim from states. An example is the survival-
level welfare payments for women versus wage and inflation-
indexed unemployment benefit and pensions for men (Fraser
1989). Such biases can be traced in the legal system, for
instance through laws that fail to criminalize behaviours such
as rape in marriage, or through inadequate policing and
prosecution of domestic violence.

Strategies for inclusive citizenship

In response to the limited penetration and legitimacy of notions
of citizenship based on equal rights before the law, a variety
of practical responses have been proposed in order to
challenge tyrannical traditional social relations.

1. Positive engagement with legal pluralism. This could
take the form of traditional dispute adjudication
institutions such as the council of elders in villages in
Bangladesh (the shalish), or the grassroots courts in
Rwanda (the gacaca), lately revitalized and charged with
prosecuting villagers involved in the genocide of 1994.
An engagement with legal pluralism represents a
pragmatic engagement with the real ‘legal worlds’ of
women (Manji 1999), for whom formal law may be
inaccessible for reasons of financial and mobility
constraints, and may not in any case be recognized as
legitimate by themselves or their communities. The
emphasis is on identifying and building upon those
aspects of customary law and practice that accord
women rights over resources. The most convincing case
for this has been made in relation to land use rights in
African communities, where customary practice accords
women significant access to and control over clan-
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controlled land (Nyamu-Musembi 2002). In Kenya and
Uganda, the superimposition of modern land titling
systems over customary practices has, in recent years,
weakened women’s land use rights. This is because men
have been able to sell family property and even
customary land without consulting with their wives or
customary authorities. Such actions have been upheld
by local government councils in the interest of
regularizing land titles (Khadiagala 2001). According to
Nyamu-Musembi, working within customary systems
to support women'’s struggles can have the important
effect of exposing the contestation and variation that
exists in customary law and undermining defensive
efforts by dominant groups to portray local norms as
bounded, immutable, and well-settled (2002:145).

Interpret customary law in the light of international
human rights norms. A recently anointed authority on
this is the feminist human rights lawyer Shirin Ebadi in
Iran, winner of the 2003 Nobel Peace prize. Through
her legal practice in Iran, she has defended progressive
interpretations of Islam that award women substantial
rights in relation to men, and has attempted to revise
Islamic jurisprudence by exposing some of its
contradictions. For instance, she points out that a father
is liable for a harsh punishment if he assists his wife in
obtaining an abortion, yet should that same father kill
his own fourteen-year-old child, he will face only a
monetary fine. Nine-year-old girls and fifteen-year-old
boys are prosecuted as adults for certain crimes, yet
not deemed to have the agency to travel without
parental consent. In exposing these kinds of
contradictions, Ebadi appeals to the rationality and
humanity of Islamic clerics and lawmakers, and has had
some success with more progressive figures in
government. Her strategy is also to expose the politics
that underwrite appeals to religion as the justification
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for male authority, and much other chicanery besides.
As Ebadi said in a recent interview:

What we have in Iran today is not a religious regime, but a regime in
which the people holding the power exploit religion in order to
remain in power. (...) It is true that human rights are violated in most
of the Islamic countries, but this is a political rather than a religious
reality. (...) People must stop exploiting Islam for their abhorrent
corruption. They talk of an ‘Islamic’ mentality so that they can assert
that women are weak and unstable and incapable of playing a role in
decision-making. They talk of an ‘Islamic’ economy so that they will
be able to justify their exploitation of the nation’s resources. They
talk of ‘Islamic’ education so that they can justify their policy of
brainwashing children and young people. They talk of Islamic law so
that they can play semantic games in a way that serves their goals.
(Taheri 2003)

3. Activation of claims to citizenship rights through
collective action. Struggles to make public service
provision more responsive to the needs of the poor, as
opposed to targeted towards those who offer the highest
bribes or who are connected to service providers by
virtue of clan, class or kin are important examples of
efforts to strengthen citizenship rights.** By asserting
rights to decent standards of education, health care, local
infrastructure and the like, people who have been
neglected by the public service delivery system are
engaging directly in a struggle over the proper
entitlements of citizens, and the responsibilities of the
public sector to guarantee them.

A dramatic example of this kind of struggle is the ‘right to

information’ campaign of the Mazdoor Kisan Shakti Sangathan

Y The challenge of reorienting public services to respond to the
needs of the poor in developing countries has lately inspired considerable
reflection on the connection between service access and citizenship
rights, and about the capacity of the poor to use ‘voice’ to activate a
public sector response when their ‘voice” and public sector institutions
are already deeply compromised by elite, gender, or racial biases. See
for instance the World Bank’s World Development Report 2004: Making
services Work for the Poor.



Gender Justice, Citizenship and Entitlements 45

(MKSS: Workers and Farmers Power Association) in Rajasthan.
This 1000-member informal union has been protesting local
government corruption for over ten years. Its initial
preoccupation was the persistent denial of full wage
payments to women working on government drought-relief
public works programmes. A substantial portion of women’s
payments were routinely pocketed by the overseers of these
projects, by the junior engineers responsible for taking
measurements of the amounts of earth moved in building a
road or a bridge, and by the local government politicians
responsible for persuading rural development officials to
locate a drought-relief programme in the area. Other funds
were regularly skimmed by over-invoicing for building
supplies and other forms of account-rigging. The MKSS
addressed this problem by holding dramatic public hearings
in which women testified about under or non-payment in front
of officials. Officials’ protests that under-payment was not their
fault, but that the central government had not supplied enough
money, were contradicted when local government accounts
were read out in public. These proved that proper funds for
the projects in question had been received at the local
government office. Over-invoicing was exposed when local
suppliers explained they had only delivered half or less of
the amounts of sand, bricks, rocks, or cement that the accounts
suggested had been purchased from them. A serious obstacle
to this method of exposing corruption was the lack of a
citizen’s right to information about government spending.
However, years of campaigning resulted in the promulgation
of a state-wide right to information under the local government
Act in April 2000, enabling the MKSS and other organizations
to access official documents much more easily.

For poor rural women to stand up in front of local officials
and politicians and accuse them of lying and theft is an
extraordinary achievement in a traditional, some say feudal,
society like rural Rajasthan. These same officials and politicians
may be their neighbours; may be their employers or landlords;
may control access to key state resources like a land ownership
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certificate, a marriage or birth certificate, or the right to
participate in another drought-relief programme. They may
be higher caste members of the local community, in a position
to make life impossible for lower-caste villagers, excluding
them from access to key resources such as water. The
willingness of women and poor men to engage in this struggle
for justice comes from years of investment by the MKSS in
changing local attitudes towards domestic tyrants and towards
the state.

Accountability in social contracts

In what follows, I propose a model for analysing the constraints
to gender justice in any society, and for building accountability
to women, not just within the public sector, but in other
contexts, also. For this I take inspiration from Pateman’s
exposure of the sexual contract that is at the root of the modern
citizenship contract as well as the MKSS example of efforts
by poor people to hold local authorities to account. This model
is based on assessing the gendered inequalities built into the
terms of membership of different institutions, and on judging
the extent to which those ‘constitutional’ inequalities are carried
over into other institutions to either prejudice or promote the
struggles of individuals to survive and prosper.

Studies of the articulation of interests are often limited to
examinations of the effectiveness of a group’s ‘voice’ in relation
to public authorities. Yet the capacity of people to exercise
effective voice in the public arena depends greatly upon their
power in other institutional arenas, particularly the family, the
market, and civil and political society. I propose!® a simple
distinction between degrees of gender injustice in social
institutions. On the one hand we find outright ‘capture’ of
justice by patriarchal interests. This includes the exclusion of
women from the sphere of justice, or the tolerance of male
impunity for perpetrating gross violations of women’s rights.

" The distinctions that follow are drawn from Goetz and Jenkins
2005.
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Less crude forms of gender injustice are found in the varying
degrees of ‘bias’ in justice systems and in public actions, where
patriarchal norms seep into supposedly impartial or gender-
neutral arrangements. This discounts women’s experiences
of injustice and prejudices their chances of a fair hearing, or
of realizing entitlements to resources. Projects to advance
gender justice have to differentiate between capture and bias
in setting priorities for action.

The notion of accountability is key to the model I propose,
that is, the idea that power-holders should answer to those
who have delegated power to them. They must answer to
them in the sense of explaining and justifying their actions
(giving an account) and they should suffer penalties (the
‘enforcement’ dimension of accountability) if their actions are
found inappropriate or abusive. I propose that this
understanding of accountability should be applied to
examining relationships between power-holders and less
powerful actors, specifically women, not just in the state, but
in the family and local communities, in the market, and even
in the arena of spirituality and religious practice.

It can be argued that this is completely inappropriate.
Accountability is relevant to relationships in which some actors
have delegated powers to others, as in representative
democracy, or as in a market situation in which clients contract
with providers for specific services. It may not be appropriate
to demand accountability in other contexts, where the mantle
of authority is assumed, not delegated, and where it is
conferred by age or gender or claims of divine selection, rather
than popular choice. But I argue that contracts and compacts
are found in other social institutions as well, such as the
marriage contract, the compact between charity provider and
beneficiary, the understanding between the patron and client.
And although these contracts are most often implicit, they are
very frequently based on the idea of obtaining the voluntary
consent of weaker parties to domination by another, in
exchange for certain securities. Stronger parties can be held
to account for evading responsibility for supplying these
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securities, or for having secured consent under false pretences,
or for having wrongly assumed consent. The rules governing
the rights of different parties within these contracts, and the
rules shaping accountability relationships—who must explain
their actions to whom, who suffers sanctions from whom—
are specific to each institutional arena.

This last development has prompted a revision of the
tendency in political science to reduce accountability to either
a state-citizen or intra-state relationship, with accountable
parties restricted to elected politicians and public officials.
The result of this state-centric view has been a profound divide
between the formal politics of the state and the embedded
politics of society, with injustices in the latter arena escaping
the accountability norms governing relations at the state level.
This is precisely the reason why gender-based injustices
frequently are neither noticed nor prosecuted. Concerns with
accountability arise in any social relationship in which the
actions of power-holders affect less powerful actors. The
power of different actors within non-state arenas is determined
by the nature of the contractual relationship into which they
enter in each arena.

In the family, the marriage contract can define the rights
and roles of women and men in ways that limit the obligations
of husbands to justify their actions to their wives or children.
Relationships in the family are shaped by roles ascribed by
age, gender, and lineage, and because they are often seen as
‘natural’ or ‘God-given’, they are extremely difficult to change
on the grounds of their inherent injustice, even when the
relative economic and social power of some of the actors alters
(for instance, men losing their breadwinning role does not
diminish their sense of entitlement to subservience from
women and children). Even demonstrations of the often recent
historical construction of what are deemed to be eternally
unchanging family structures and roles can have little effect.
As Joseph says, the constructedness and contestedness of the
categories of family and kin, the boundaries of nations and
states, the memberships and meanings of ethnic/religious
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communities and the like does not diminish the passions with
which they are embraced as being the pure essence of life
(2002: 29-30).

Beyond the family, community relationships may be
characterized by a patron-client model in which reasonably
explicit contracts, such as between a landlord and tenant
farmer, become blurred with the addition of complex
reciprocal obligations. Patrons supply a limited range of
resources—usually at their own, not the client’s discretion—
in exchange for a sometimes unlimited range of services from
clients as well as, above all, political loyalty, supplied in
response to demand from the patron. This type of contract is
characterized by what could be called ‘reverse accountability’
where clients must answer for their actions to patrons, not the
other way around. This kind of reverse accountability also
occurs in families, where victims of abuse must apologize to
perpetrators, women and children answer to senior males or
sometimes to senior females, in cultures where the mother-
in-law wields authority over incoming women.

In the market, the provisions of business contracts
(employer-employees, seller-buyer, joint partner, etc) are
more open to negotiation, and are (in principle) less
determined by ascribed roles based on gender, caste, ethnicity
or race. There is also greater scope for exit and collective
action. All this leads to a greater opportunity for the less
powerful parties to these contracts to receive explanations
and exert leverage (to obtain accountability) from more
dominant parties.

Within civil and political society, the accountability of
leaders of associations or parties to their members varies
greatly. Some associations adhere to a familial organizational
model, where leadership may be inherited rather than earned
through a struggle for the confidence and votes of members.
Here, relationships may be structured on a patron-client model,
where agreements between members and leaders are vague
and they as enter into diffuse, unending, but unequal
reciprocities. Other forms of association, such as chambers of



50 Anne Marie Goetz

commerce or trade unions, may conform more closely to a
market model in which roles and responsibilities are more
specifically defined. Political parties vary according to how
far internal procedures for selecting party leaders, regulating
party membership, and making decisions on manifesto
commitments, are spelled out in detail and open to change
(Norris and Lovenduski 1993). Religious institutions are hard
to locate amongst other social institutions; they are often
considered on the same terms as civil society institutions, yet
they also respond to and inform the norms and practices of
families and traditional communities. They can also, of course,
capture state institutions, as occurred in the 1979 revolution
in Iran, or the on-going incursions of Islamic institutions to
official accountability systems in Pakistan, or the engagement
of the Catholic Church with state institutions in Ireland and
Poland. Notions of answerability (providing a reckoning to
God) and enforceability (retribution, chastisement and
penance) form an explicit part of some establishment religions,
notably Islam, Judaism and Christianity. These also share a
notion of a covenant—a form of contract between a chosen
people and their maker in which loyalty and obedience is
exchanged for protection and guidance. In some religions,
temporal representatives of divine authority—priests, imams,
rabbis—are not expected to be held accountable by their
congregations but rather to by a higher moral authority, in a
process demanding spiritual inspiration and self-governance
that is beyond the bounds imposed by formal rules. The flaws
in this system at least in the Catholic Church have come to
light in the scandals about sexual and other forms of abuse by
church authorities, prompting more open debate about the
dilemma of reconciling a ‘sacred calling’ with the need for
‘secular accountability’ (Bullis 2001).

It is only in the state that the rights of citizens and the
obligations of politicians and officials are recognized as matters
of human design in written constitutions—or at least in an
established body of law. A centrepiece of these covenants is
the specification of accountability rules and institutions
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(electoral systems, the judiciary and legal system, public audit,
the legislature) because these arrangements are so key to
shaping the relationship between interest articulation and
social outcomes. In other words, they are key to the
governance of a polity.

The point of outlining the differences in accountability
relationships across these institutional arenas is to show two
things. First, it makes the point that the capacity of citizens to
hold state officials accountable depends on their success in
obtaining accountability in other institutional arenas.
Improvements in accountability relations in one arena can spill
over into others, though not in predictable ways. Women who
are freed from the constraints of unequal marriage contracts
or unequal family relationships (through, for instance,
obtaining the right to initiate divorce, or to inherit equally with
their brothers) may be more able to act somewhat more
autonomously—on the basis of their interests as women—
within civil society. This increases the chances that civil society
will hold the state accountable for actions that affect women.
Workers who receive better wages as a result of collective
bargaining are more able to fund parties that seek to advance
their specific interests. Alternatively, powerlessness within
one institutional arena may undermine voice and power gains
in another. Women who shift their rate of market engagement
as producers through, for instance, access to micro-credit, may
not always be able to translate this success into an increase in
their bargaining power in relation to powerful men within the
household. Lower-caste people newly able to win
representative seats through reservations in local government
may find that this public power does not diminish the contempt
in which they are held by upper-caste neighbours.

This has policy implications: it cannot be assumed that voice
and accountability gains in one arena will produce equivalent
gains in others. Powerlessness in one arena can carry over
into others. In order to address these dynamics it helps to
understand the basis for the rules guiding each accountability
system (rules of hierarchy and political contract within the
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state, rules of competition in the market, rules of solidarity in
civil and political society, and rules of intra-familial altruism
and ascribed social status in the family). The normative systems
shaping these rules are differently open to challenge—some
simply are not open to change at all. Others will not respond
to challenges made on the basis of norms derived from external
institutional arenas, but may respond to norms that are
‘readable’ within the institution in question.

Conclusions: Exposing gender bias in contractual
relationships—gender-sensitive accountability
relationships

At the end of this chapter, we return to practical methods of
promoting gender justice. The considerable constraints to
challenging the acceptance of women'’s subordination in the
domestic sphere has focused feminist efforts instead on
exposing the contradictions in the explicit and implicit
contracts found in other institutional arenas such as the market
or the state. These have been easier to challenge on the
grounds that they contravene basic standards of what is fair in
social relationships in the public sphere. But considerable
success in bringing gender equality to the contractual basis
for citizenship or for market engagement has not done enough
to challenge gender biases in the home. It is not yet clear how
or whether the rising numbers of women in public office, or
of girls exceeding the performance of boys in schools, or of
women gaining market strength, can reduce the incidence of
some of the most egregious expressions of gender-based
injustice such as domestic violence.” This lack of a clear
linkage between women’s public power and private
experience exposes the main reason why feminists have been

5 Laurel S. Weldon, for instance, was unable to find that the numbers
of women in politics had any causal effect on the improvement of national
laws and policies to address domestic violence in a sample of mostly
OECD/DAC countries (2002).
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sceptical about the limited targets set for the achievement of
the third Millennium Development Goal—gender equality and
women’s empowerment. Gender equality and women’s
empowerment are measured in terms of women’s share of
seats in representative office, girls’ enrolment rates, and
women’s economic activity. But the lack of connection
between public and private gains also illustrates an essential
condition for practical efforts to promote gender justice: they
must bridge the public-private divide. Accountability systems
must make private power-holders answer to standards of
human rights.

That the personal is political is nothing new for feminists.
But it is something new for formal accountability systems—
whether those of the legal system or others, which have
generally limited themselves to scrutiny of the activities of
public actors in public, not domestic space. In order for
accountability institutions to meet standards of gender justice,
answer towomen, and be held answerable for meeting gender
equality goals, many will need revising along some key
dimensions of any accountability relationship. They will need
to include new actors, be held to new standards of what is fair
in human relationships, new methods of investigation and
scrutiny may be needed, and new forums for accountability
exercises may be required.

In essence, the three practical strategies described earlier
for pursuing inclusive citizenship exhibit features of new
approaches to accountability relationships. Efforts to seek a
positive engagement with legal pluralism introduce new actors
(women as plaintiffs, prosecutors, and even judges, as in the
case of the Gacacca courts) to existing systems from which
women have been marginalized, such as customary tribunals.
Efforts to hold traditional systems up to international human
rights norms, such as Shirin Ebadji’s efforts in Iran, are in effect
changing the standards against which public and private actions
are assessed. As well, they are building the legitimacy of
alternative jurisdictions of accountability—in this case, the
international human rights regime and its instruments. Efforts
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to demand full citizenship entitlements through collective
action, as in the social audit approach of the MKSS in Rajasthan,
involve the imposition of new methods (local collective audits)
on accountability systems.

The considerable experimentation that is occurring all over
the world in expanding citizen access to accountability systems
and in making power-holders answer to new standards of
probity represents a wave of grassroots social action of which
women’s initiatives form a major part. There is a broadly shared
sense that there is a global public that is fed up with the
impunity with which public actors exploit their positions. And
there is also a commitment among women to ending the
impunity with which private patriarchs exploit their positions.
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Refiguring Citizenship
Research Perspectives on Gender Justice in the Latin
American and Caribbean Region’

MAXINE MOLYNEUX?

The advances in women’s rights in the last 20 years are enormous,
changing not only laws and recognising citizen’s rights, but also
contesting the cultural significance of politics. Possibly the most
important achievement is the fact of having demonstrated that the
struggles of women cannot be isolated from the struggles to overcome
exclusions and inequalities of all types, and the authoritarian logic of
our societies and states.

Virginia Vargas Valente?

'To clarify: the scope of this paper focuses primarily on Latin America,
but includes some discussion of the Caribbean which is included, as is
customary, in the LAC statistical conventions. A more detailed treatment
of the Caribbean countries is beyond the scope of the present remit.

*I'would like to thank Edurne Larracoechea and Kuldip Kaur for their
invaluable assistance with research for this paper, and my colleagues
Helga Baitenmann and Fiona Macaulay at the Institute for the Study of
the Americas.

*Interview with author, 2003. Vargas was a founder of the feminist
NGO Flora Tristan in Peru and was Co-ordinator of Latin American and
Caribbean NGOs for the Fourth World Conference of Women.
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Introduction

Since the late 1970s there has been a significant growth in
theoretical and empirical work in the related fields of gender,
law, citizenship and rights. This work has proceeded in tandem
with efforts by women’s movements across the world to
advance programmes of reform aimed at securing gender
equality in the spheres of law, politics and social rights. While
there are many shared analytical concerns and common
themes in this growing international corpus, there are also
noticeable regional differences in theoretical orientation and
empirical focus which reflect regional specificities. To some
degree, research priorities are shaped by the prevailing
political and policy climate of the region or country under
study, and the analysis of legal processes requires due
appreciation of the situated nature of justice. In recent years,
debates over women’s rights have become more intensely
regionalized, demanding closer scrutiny of the particular
context within which they are framed and fought for. In what
follows, the focus will be on the ways in which the Latin
American and Caribbean region (LAC) has contributed to the
advance of gender justice, both in terms of scholarship and
advocacy. In recent decades there has been remarkable
progress across the region in women'’s rights. However, this
must be understood as emanating from the context of a
particularly favourable opportunity: although this gave
momentum to the reform process, it also set definite limits to
its advance.

This chapter is based on a review of the scholarly, policy
and advocacy literature which relates to gender justice in the
region.! It also draws on consultations with scholars and
activists in the LAC. However, it makes no claim to be
comprehensive given the sheer size and diversity of the region;

* For these reasons the emphasis when citing texts has been placed
on those which are more easily accessible; many works of excellent
quality have unfortunately had to be left unrecognized.
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therefore, its focus will be mainly on Latin America with a
glance at the Caribbean. As we shall see, social movement
activism has been a characteristic of the region in recent
decades and women’s movements have been particularly
active in campaigns to reform the law. This activism and its
considerable successes, owe much to the momentum of the
transition from authoritarian rule during the 1980s and 1990s
which occurred in almost half of the countries in Latin America
and affected many more.

The discussion that follows falls into two broad sections:
the first defines the area under study, illustrating what is
distinctive about the context. In part two, I review the gains
of recent years in relation to women’s citizenship, and
summarize some of the research trends in LAC. In the final
section, some contemporary priority areas for research are
identified.

Defining gender justice

The term ‘gender justice’ implies a concept of justice pertaining
to the social and juridical relations that prevail between the
sexes. It is not easily defined, chiefly because it bears a number
of different meanings that have changed over time. Gender
justice encompasses various conceptions of justice, ranging
from simple equality to concepts of differentiated equality,
the latter signifying respect for difference but with two
important caveats: that equality remains a fundamental
principle of justice, and that in the letter and practice of law,
all are treated as moral equals. In the modern political idiom,
gender justice implies full citizenship for women,> and this is
what is generally understood by the term in the LAC context.

Theoretical developments within the broad spectrum of
work implied by the concept of gender justice are necessarily
diverse. They encompass the pioneering work on liberal
political theory (Phillips 1991; Elshtain 1981; Pateman 1988),

> Based on indivisible rights: social, political and civil.
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law and justice (Smart 1995; Fraser 1989; Petchesky 2000),
citizenship studies (Phillips 1993; Lister 1997), and entitlement
theory (Nussbaum 2002) to name but a few. The range of
fields analysed is equally diverse, and includes among others,
work on international legislation (Charlesworth and Chinkin
2000), social policy (Lister 1997), property rights (Deere 1983;
Agarwal 1994), legal pluralism (Phillips 2002; Yuval Davis
1997), criminal justice (Smart 1995), and reproductive rights
(Petchesky 2000).

Insofar as generalization is possible, these studies are rooted
in three insights that have been contributed by feminist
theories of justice. The first is that irrespective of their region
of origin, most legal codes contain biases that discriminate
against women in matters of rights and entitlements.

Second, these biases are usually of two kinds. The first
arises on the basis of inequality of treatment between the sexes,
where masculine privileges and masculine right prevails over
the rights of women (and children) conferring on the latter an
inferior legal status sometimes termed ‘second-class
citizenship’. One aspect of this secondary status is the
substitution of rights for protection for some categories of
persons, such as women and children. In modern secular law,
this type of bias can partly be explained as an effect of residual
and continuing patriarchal assumptions and privileges encoded
in laws inherited from earlier systems of rights. Examples of
this form of discrimination would be differential inheritance
rights which benefit men to the detriment of women, and the
assumption of male sexual rights over women’s bodies. This
latter has usually been associated with a division between
public and private matters of legal jurisdiction, in which the
‘private’ sphere of the family has been left ‘outside justice’,
but where those within in it are subjected to masculine
prerogative, or as Pateman (1988) defines it, a ‘sexual contract’.
In striking confirmation of the latter is the fact that domestic
violence was, for much of the last century, treated as a private
matter, and in some countries the sentencing of husbands who
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murdered their wives was lenient, treated as a ‘crime of
passion’.

The second type of bias is more subtle. It arises in conditions
where formal legal equality between the sexes prevails, but
with women’s rights assimilated to what is, in effect, a
masculine norm. This is a false equality because it erases
pertinent differences (such as childbearing), and assumes a
‘level playing field’ for both sexes. In treating women as men,
simple equality ignores inequality of circumstance and
opportunity. Therefore, formal legal equality can have the
perverse effect of reproducing inequality through hidden forms
of discrimination. The failure to recognize the implications of
the sexual division of labour and responsibility for childcare
can place women at a disadvantage in relation to some forms
or conditions of employment. In terms of entitlements, women
who have taken time out of paid work to raise children suffer
a ‘reproductive tax’ in the form of lower pay, promotion
prospects and pensions.

The third critical insight concerns the practice of the law.
If laws themselves are commonly premised on androcentric
assumptions, so too, it is argued, is the judicial process itself.
Women'’s testimony often counts as less than men’s, and courts
have been shown to be biased against women especially in
cases of domestic conflict and sex crimes. The most telling
example here is the treatment of rape cases, where female
victims are subject to a range of pejorative assumptions which
situate them as colluding with the perpetrator, or inviting
assault by ‘asking for it’ (See Smart: 1995).

Therefore, campaigns for women’s rights have sought to
achieve reform in these three broad areas. First, they have
sought to remove patriarchal and masculine privilege in legal
codes. This has typically involved individuating women’s rights
from family or marriage status and removing spurious forms
of protection from civil laws and family law. In recent years,
there has also been some progress in achieving land and marital
property rights for women, which is of critical importance to
women in many developing countries. Social policy, however,
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remains an area in much of the LAC region where the ‘male
breadwinner’ model of entitlement still prevails, encoding
assumptions about female dependency and denying women
full, individual entitlement (Molyneux 2000).

A second goal has been to challenge the assimilation of
women to the masculine norm where this is clearly at variance
with justice. This implies a system of justice that respects
differences without surrendering the principle of equality. The
demand for what Lister (1997) terms a ‘differentiated equality’
has characterized the historical struggle for women’s
citizenship rights not only in the Western states, but also in
many parts of the global South, notably in the LAC region. It
has been associated with a range of entitlements that derive
from women’s role as child bearers and mothers, such as paid
maternity leave and job retention for pregnant women, as well
as of a range of restitutive measures designed to take account
of the fact that equality of opportunity does not guarantee
equality of outcome if conditions among competitors are
unequal. Positive discrimination, targets, and quota systems
are measures that depart from this position. Within this
conception of differentiated rights, we can instance laws that
concede to women full reproductive rights on the principle
that individuals have sovereign rights over their own body
and its functions.

The third area where reform efforts have been directed is
that of the judicial process itself. Concern over the prejudice
that is routinely displayed in the courts against women has
been challenged by campaigns to raise awareness of its nature
and extent and to demand that women be treated as moral
equals in the judicial process. Women’s organizations have
had some success in securing reforms in the law and practice
of justice in cases of domestic violence and in rape trials, and
in drawing attention to the need for training of police and
judiciary so as to create greater sensitivity to women’s situations
in these cases.

Efforts by women’s movements across the LAC region to
advance reforms in women’s legal status along these lines
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were transnationalized through the four UN women'’s
conferences. These and other UN arenas provided a
deliberative forum where principles of gender justice could
be debated, and amendments incorporated into international
humanitarian law. Two instruments which specifically
encoded women’s rights were influential in shaping regional
reform agendas. As well, both were concerned with advancing
women’s rights in a broad range of domains. The first was the
1979 Convention on the Elimination of all forms of
Discrimination Against Women (CEDAW); the second was the
1995 Beijing Declaration and Platform for Action. CEDAW
represents the most comprehensive and far-reaching
legislation addressing gender and the family. Among other
things, it was important for establishing the principle of
voluntary regulation of fertility.

At the conceptual level, recent decades have seen three
developments in regard to international instruments promoting
gender justice that have been important in the LAC region:
first, as noted, some refinement and amplification of
international legal instruments has occurred, involving the
rights of women and girls. Some progress has been
experienced in many areas of law, including in the so-called
fourth generation of rights. Second, the Vienna Conference of
1993 affirmed the principle of the indivisibility of rights, and
recognized the centrality of economic and social rights to
conceptions of global justice. Third, the concept of citizenship
as defined by the Beijing Platform acquired a place in the
efforts of women’s advocacy networks to advance reforms in
law, political representation and entitlements. As I discuss
later, the meaning given to this concept was distinctive and,
in some ways, innovative in the LAC region.

The context-specific nature of citizenship

Gender justice and the meaning of citizenship are situated, or
context-dependent, because the cultural, political or
institutional context defines strategic priorities and sets limits



Refiguring Citizenship 65

to what can be done to advance gender justice. Citizenship
has its origins within Western liberal political philosophy.
However, it is a concept that has become more pluralized as
its meaning has been contested and to some extent radicalized
by social movements, legal pluralists and democratic theorists.
Today there is greater recognition of the significant variations
in what ‘really existing citizenship’ entails—both in terms of
the rights it confers on citizens and the meaning it has for
those it inscribes. Seen in this way, citizenship is simply the
legal foundation of social membership and, given variations
in law, custom, and most critically, gender formations, the
meaning of citizenship and the rights it signifies are variable
to some degree.

This situatedness defines the meaning of citizenship for
women in three main ways: first, the rights and responsibilities
that citizenship entails are specified within a particular legal
tradition and guaranteed by a particular state form. Whether
this be defined by religious doctrine or variations of secular
liberalism, the implications for gender relations are clearly far
reaching. Second, citizenship signifies social and political
membership of a nation state and makes claims on loyalty and
identity within a set of specific cultural understandings in
which ideas of womanhood are often central. Third, within
political practice, struggles for citizenship rights are played
out within different political discourses and opportunity
contexts. The variability of each has implications for how
gender issues are framed, and affects the degree to which
women can participate and the manner in which they do so—
as in the case of collective rights, which set limits to
women'’s individual rights.® This begs the question: how were
women positioned in relations to citizenship claims in the LAC
region?

%1 elaborate on the gender implications of the context-boundedness
of citizenship in relation to Western Europe, the former socialist states
and Latin America in Molyneux 2000a and 2000b.
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The LAC region: gender citizenship and entitlement

In order to understand the contemporary meanings given to
gender justice in the LAC region, issues of history and context
must be explained.

In the first place, LAC has experienced the effects of
Spanish, British, French, Dutch, American and Portuguese
colonialism. Each left its distinctive imprint on citizenship and
citizens alike: in systems of law, religion, language, economy,
demographic particularities, as well as racialized forms of
exclusion. Many countries are now undergoing a process of
re-conceptualizing their national history as a result of the
growth of movements that seek to represent previously
excluded populations.” This has affected legal and
constitutional arrangements, with some countries giving explicit
confirmation in their constitutions to indigenous rights and land
claims. For instance, the question of exclusion and citizenship
is starkly revealed when rural and ethnically excluded women
do not have birth certificates, and when they have no identity
cards with which to claim land and health entitlements, and
which renders them unable to travel.®

Secondly, while the region has been characterized by a
variety of state forms—Iliberal, nationalist, corporatist,
welfarist, populist, socialist, authoritarian and ‘neo-liberal'—it
has a historical and ongoing identification with Western political
institutions and legal forms. Although insecurely implanted
and politically contested by left and right, the values of
liberalism and democracy have been the dominant cultural
referents promoted by elites. For a long time, liberal values
shaped the political and juridical institutions of the region,
and the forms of citizenship that prevailed and in more radical

7 Some countries are also tackling racial discrimination. On assuming
power, Brazil’s President Ignacio Lula moved to appoint a secretariat for
tackling racial discrimination.

% One pilot study of 1000 indigenous Peruvian women showed that
40 per cent of respondents in one region lacked birth certificates or
other forms of ID.
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idiom marked the aspirations of reform movements in their
demands for rights and social justice. Rights campaigns are,
therefore, not seen as an alien imposition expressing ‘other’
cultural values as in some other parts of the world. Instead,
there is a considerable local ownership of rights discourse in
the region.

Third, the LAC region has a long history of women’s
struggles for citizenship rights, going back to the nineteenth
century and beyond, which achieved significant gains in the
course of the early decades of the twentieth century.? This, in
conjunction with the first issue, helps to explain why the region
has often been at the forefront of international campaigns for
women’s rights. Women’s movements emerged initially as
currents within liberal, nationalist and socialist political
processes and in the inter-war period formed populist and
nationalist movements. From the late 1960s, autonomous and
oppositional social movements acquired political momentum
(students’, women’s and human rights protest movements).
Within low-income Catholic communities following Vatican
II, civil society groups associated with the popular church
pressed for rights and reform, building cooperative community
networks to help meet deficiencies in basic needs. These
developments, coincident as they were with the UN Decade
for Women’s promotion of gender equity gave some impulsion
to women’s popular movements in the region.

In Latin America this social movement activism developed
under the shadow of an increasingly polarized political life, a
situation that was exacerbated by the debt crisis of the early
1980s. While the example of the Cuban revolution of 1959
served to radicalize currents of the left and led them into a
fatal armed conflict with state power, political schisms among
ruling elites deepened. The military dictatorships which ruled
in more than half the countries in Latin America crushed
democratic life and extinguished civil society organizations.

? See for example Stoner 1991, Rodriguez 1997, Miller 1991, Lavrin
(ops. cit).
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In time, however, this also led to the emergence of social
movements—human rights and motherist groups, and protest
movements from those at the sharp end of the adjustment
policies. Along with professional and business organizations,
plus sections of the church, these movements helped bring
about the return of civilian rule.

As a consequence of this varied political history, women’s
demands for citizenship have been framed within a variety of
discourses, from socialist egalitarianism to conservative
maternalism. As women’s movements diversified from the
1920s onward, they continued to lay considerable stress on
social issues evident in vibrant currents of what Skocpol (1992)
calls ‘civic maternalism’. From the outset, Latin American
feminism was closely allied to socialism. This brand of
feminism aimed to advance a broader project of social and
democratic reform and to realize women'’s rights within it.
There were always significant currents within the feminist
movement which, at various points in its long history, sought
to distance itself from the kind of approach commonly
identified with North American feminism. That is, one in which
a rights-based individualism has driven activism.

It was during the transition from dictatorship in Latin America
(1964-1988) that a broader political consensus and a shared
commitment to political and economic liberalism and the rule
of law were fashioned. This consensus was a vital stimulus in
the development of human rights campaigns in the region,
and enabled new multi-interest organizations to function and
to be effective, as well as cross-party collaboration and wider
networking on human rights and democratic agendas. Newly
elected governments pledged themselves to furthering the
development of civil society, democracy and judicial reform,
in response to the pent-up demands voiced over two decades
by civil society. In the 1980s, the traditional division between
the revolutionary left, who were committed to overthrowing
the state by armed means, and a more moderate, civil society
had been largely overcome by the time the dictatorships
entered terminal collapse. A historic rapprochement with the
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old enemy to the north, combined with the material and cultural
forces of greater global integration, seemed for a time at least,
to drain what was by now a residual nationalism of its vitality.'
There was sporadic opposition to the harsh policies of
structural adjustment and more generically to ‘neo-liberalism’,
but some of this was assuaged by the early 1990s as economies
began to revive. A newly configured left focused on how to
deal with the opportunities afforded by the democratic
conjuncture, and how to radicalize the liberal agenda and
protect social rights. Issues were expanded, however:
indigenous rights and the environment were added to
traditional political and social concerns.

Although the experience of authoritarianism is specific only
to some parts of the LAC region, nonetheless its effect was
felt more widely. It served to strengthen transregional support
for human rights, with many of the most active defenders of
women’s human rights at home and abroad in the global arena
having personally endured the consequences of military rule.
More generally, across the region, feminists attained a
significant presence in local, national and international policy
arenas whether in state legislatures, municipal councils or in
the UN and the Organization of American States consultative
processes. Over the course of the 1990s, women’s movements
directed their attention to securing improvements in women’s
legal and political status through a combination of pressure
from below and working with the state. In the 1980s, women’s
movements underwent a process that Sonia Alvarez (1998)
has termed ‘NGOisation” with many activists taking advantage
of the new international donor strategy to found their own
organizations. Many of these became active in campaigns for
legal reform and worked to foster effective transnational
networks. LAC women’s NGOs participated actively in all four
UN conferences and advisory committees. Transregional
networking was not only evident in institutional fora (through

10 This was revitalized a decade later within ethnic nationalism and
populist anti-Americanism of the Chavista variety.
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the Latin American and Caribbean Economic Commission
(ECLACQ), the Organization of American States (OAS), the
Caribbean Community and Common Market (CARICOM) and
regional meetings such as that held in Belém do Para, but also
characterized the practice among civil society organizations.

Whereas in the West, feminist activism had waned by the
1980s (even if it was present in the programmes of left
political parties) it retained an activist dynamic in Latin America
as it did in some other parts of the South. It was also capable
of mobilizing quite a cross-section of the population, and
reached well beyond its early membership of white educated
professionals. A notable development from the 1980s was
the growth in popular feminism among female activists from
low-income settlements and within workers’ movements and
indigenous communities. They openly identified with feminist
aspirations and, if they were uncomfortable with the
designation ‘feminism’, they nevertheless absorbed feminist
discourses into their rhetoric and strategizing. This was evident
in some of the motherist and widows groups in Central
America, in the Zapatista movement in Mexico and in the MST
(landless movement) in Brazil. Feminist campaigns, such as
those for reproductive rights and against violence against
women have worked within low-income communities.
Although tensions existed between ‘popular’ women’s
movements and the largely middle-class feminist activists,
there can be little doubt the degree of interaction between
the various currents occurred as much at the grassroots level
as at national and transregional strategy meetings.'!

Refiguring citizenship
As noted earlier, the meaning of gender justice is context-

dependent in the sense that the cultural, political or institutional

" Peggy Antrobus (2003) makes the point that it was a priority of the
women’s movement to work at the grassroots level in the Caribbean and
this has been true too, of Latin America.
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context defines strategic priorities for women’s movements
and sets limits to what can be achieved. Attempts to advance
projects of gender justice have necessarily evolved in
accordance with the international, regional and national
political contexts, as reflected in both the on-the-ground
campaigns and in the region’s research output. While there
are necessarily overlapping areas in this endeavour, for the
purpose of clarity three kinds of initiatives are crucial to
understanding the distinctive ways in which campaigns for
women’s citizenship have evolved in the LAC region.

1. The first and most important conceptual element is the
alignment of demands for gender justice with broader
campaigns for human rights and the restoration of
democracy—issues that were intensely felt in countries
that had experienced authoritarian rule.!? Citizen’s
movements in these contexts campaigned for the ‘right
to have rights’ adopting Hannah Arendt’s pithy phrase
(1977). Where liberal guarantees and human rights had
been violated by decades of dictatorship, women’s
movements placed special value on the rule of law and
the rights of citizenship. At the same time, however,
the language of rights and citizenship was deployed
not only to restore or to improve formal legal rights, but
also to deepen the democratic process. ‘Rights-talk’ was
used to raise awareness among the poor and the socially
marginalized of their formal legal rights, but also to call
into question their lack of substantive rights. Therefore,
the language of rights became a way of making claims
for social justice and recognition in an idiom that framed
demands ‘as a basic right of citizenship’ (Dagnino 1998;
Hershberg and Jelin 1996).

12 Publications from FLACSO Chile’s gender unit sum up the view
that the transformation of gender relations depends on achieving a
deepening of the democratic process in the region. It identifies social
equity between the sexes and the broadening of citizenship, understood
as the right to have rights, and respect for diversity.
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In Latin America, women’s movements adopted the
slogans of the Chilean feminist movement, in which
democracy and rights were conceptually aligned with
a specific gender content. This was expressed as
‘democracy in government: democracy in the family’
and ‘There is no democracy without democracy in the
family’. Thus the concept of gender justice was
indissolubly linked to democracy while, at the same
time, redefining democracy as a realm of governance
that reached beyond the state into the intimate realm of
family and sexuality. This idea informed efforts to
advance reforms in the domains of family and sexuality,
and influenced the ways in which the campaigns against
gender violence were waged. The gender violence
campaign was significant in its use of what Nancy Fraser
(1989) and others call the ‘politics of recognition’
demanding women’s right to dignity and to freedom
from violence, as part of the right to defend bodily
integrity. In terms of citizenship theory, it confronted
the public/private separation central to classical
liberalism and insisted that the family did not remain
outside the sphere of justice.

Citizenship had to take account of what Latin American
theorists called el cotidiano (the quotidian, or everyday
life) because it was only in that way that women’s worth
could be identified and valued—as well as how their
distinctive political subjectivity could find expression.*?
Democracy was understood not only as a practice of
institutional formal politics, but one which concerned
daily life and which permeated the family and the wider
society (Jelin 1995, 1998, 2003). This implied
redefining the meaning of democracy itself, as well as
interrogating the politics associated with its

Y This was part of the effort to theorise domestic or reproductive
labour. See Marques-Pereira and Carrier (1996) for a discussion of the
debate and Lora (1996) on the quotidian.
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consolidation. By the end of the 1980s, women’s
movements were taking up issues of gender identity
and sexuality along with more historic concerns over
reproductive rights, generating new fields of
investigation, identifying differences of gender and
power, and challenging cultural representations of
masculinity.
The second characteristic of the scholarship and praxis
of this period of Latin American history was the
reworking of ideas of citizenship to embrace ideas of
‘active citizenship’. That is, conceiving of citizenship
as something beyond a purely legal relation conferring
rights on passive subjects, which inherently implies
participation and agency. In the foreword to an
influential volume, Lourdes Arizpe noted the ‘current
worldwide eagerness for democracy ...", but made it clear
that she meant a particular kind of democracy, one
‘which goes beyond traditional political structures and
institutions’ (Jelin 1987). This caveat signalled what was
arguably a distinguishing feature of Latin American
feminist politics and writing in the 1980s, namely the
endorsement of active—i.e. participatory—citizenship.
Here, Latin American feminist theorists and activists
joined theorists of the left in criticizing the liberal
utilitarian conception of citizenship. They questioned
the principle of privileging individual rights over
questions of social responsibility. They rejected the
version of citizenship that defended a narrow
interpretation of rights and ‘thin’ versions of social and
political membership that such definitions of citizenship
entailed. Instead, they argued for a more substantive
version of citizenship which was both more
participatory and more socially responsible. Such forms
of activity were seen as a counter to the corrupt and
alienated politics of the state and as virtuous in their
own right, contributing to the building of civil society
and hence of firmer foundations for democracy. Feminist
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analysts focused their attention on making women’s
participation both visible and valued, while they debated
the gendered character of the forms of mobilization and
demand making that accompanied it.

3. These two strands informed the development of a third
characteristic of women’s movements’ practice across
the region, that which understood citizenship as a
process that entailed overcoming social exclusion.
Social exclusion is understood here as multi-
dimensional, entailing social, economic and political
forms of marginalization. The marginalized typically
have limited access to public goods, social assistance
or welfare, insecure ties to the economy, and are unable
to participate in political life or influence policy. This
political dimension of social exclusion is associated with
‘low-intensity citizenship’ (O’Donnell 1993), especially
among certain groups—the landless poor, ethnic
minorities, low-income women and work-poor
households. Social exclusion and debilitated
mechanisms of social cohesion were symptomatic of a
lack of effective participation in the new democracies,
with consequences for their capacity to build and sustain
political stability. The Latin American social policy
literature echoes this concern invoking Marshall’s
argument that social rights are necessary for democracy,
entailing the provision of sufficient means for all to
engage in full social participation (Marshall 1950). Those
means have traditionally been understood to include,
at a minimum, access to education, health, housing and
employment. This concern with economic justice is a
feature of the LAC region where women’s movements
combined struggles for recognition with those for
redistribution.

Given these antecedents, women’s organizations seized the
opportunity afforded by the development agenda of the 1990s
with its emphasis on rights, participation and empowerment,
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to work with low-income and marginalized communities in a
variety of citizenship projects. Citizenship was treated as
involving both subjective transformations as well as deepening
knowledge of rights and entitlements, refiguring the language
of empowerment in terms of a capacity to act on and to change
the world. In Latin America, good governance policies and
the international endorsement of human rights found many
supporters within the voluntary sector and social movements.
Many NGOs were disposed to support some forms of rights-
based work, having themselves emerged from oppositional
pro-democracy social movements. From the mid 1980s
onwards, ideas of citizenship were developed and applied in
a range of campaigns directed at promoting awareness of
rights and greater civic engagement, and securing reforms in
the justice system.

In sum, these varied forms of engagement with promoting
women’s citizenship accompanied and were an integral part
of efforts to extend rights in the new democratic contexts.
Examples include: the role of civil organizations in electoral
processes (as in Mexico and Peruw); the spread of legal literacy
projects that enable low-income groups to understand and
claim their rights; projects to train women in leadership skills
so they can access political machinery; peace processes and
conflict resolution (especially in Central America); and the
multiple forms of grassroots projects that ‘empower’ low-
income groups, and work with women, indigenous peoples
and children in ways that draw upon rights discourses to give
direction to their work.

Literature on gender justice in the LAC region

Much literature has addressed issues of gender justice in the
region. Although it is impossible to survey all of it here, an
outline will highlight some of the key developments and signal
some main areas of current interest.

This literature covers a diverse array of materials—
scholarly, activist and policy oriented. The latter two categories
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tend to be in Spanish (as is appropriate). They are usually
published in small runs, and much of the activist material has
little outreach beyond the country of publication unless it
happens to be placed on a webpage. The UN and government
agencies (especially women’s policy units) are responsible
for producing a sizeable output of statistical material and
surveys, some of which is available on their websites. A
substantial proportion of this local endeavour, whether
scholarly, policy oriented or activist, is the product of
international co-operation with sponsorship from outside
agencies. Much of it, even scholarly work, is produced by or
with the help of NGOs. It is notable in this respect that the
more established women’s NGOs have typically evolved a
close collaboration with the university sector, and many have
a world-class research capacity. Many scholars in the region
are themselves committed to ‘action-oriented research’,
involving participatory methodologies, a collaborative
relationship with the communities that are the focus of the
research, and a close relationship between research and policy
outcomes.

Outside the region, there is a significant scholarly literature
covering the diverse aspects of gender justice, much of it
written by academics living in the northern English-speaking
world, many of whom form part of the sizable ‘Latino’ diaspora.
Despite the preponderance of the United States in Latin
American studies, there is quality specialist work to be found
in other regions, notably in Europe. In practice, there is much
work in this area that is necessarily overlapping and, following
recent trends in the academy, interdisciplinary. However, this
range of work does not belie the fact that there is still a relative
paucity of material on gender and law and some substantial
gaps remain. For example, there is little comparative work of
any kind, and little that combines innovative theoretical and
empirical analysis. Therefore, coverage is patchy and
dispersed, and consequently it is difficult to present any
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coherent regional overview, especially given the very different
formations that make up the region.

For the purpose of this work, the literature on gender, law
and citizenship can be grouped into three broad fields:
descriptive compendia and normative studies of laws, policies,
and juridical processes; historical studies; and citizenship and
socio-legal studies. The latter include analyses of the legal
reforms and campaigns of recent decades, along with
anthropological and sociological studies of legal process. We
will consider each in turn.

1.

Documentation: Material documenting the legal
instruments that affect women has proliferated in recent
years, most of which has been assisted by international
funding, and is often carried out by NGOs or women’s
departments. USAID has been particularly active in
promoting this work in the LAC region, supporting the
documentation of legal reform processes in specific
countries' as part of its mission to ‘reinforce good
governance and the rule of law’. UNIFEM, and other
UN agencies have also contributed to this output. There
are now compendiums on gender-related transnational
legal instruments and on specific laws such as those
affecting reproductive rights—an issue of considerable
activist interest to health movements as much as to
international and local lobby groups. For example, the
study Gender and Legislation in Latin American and the
Caribbean covers international law on political
participation, employment, family and violence. It
examines CEDAW and the Declaration on the
Elimination of All forms of Violence against Women
(Mehrotra 1998), among others. This is fairly typical of
the kind of material generally available, containing
discussion of the limits of existing laws, with some

" Peru’s Ombudsman’s office in particular has been a beneficiary of
USAID’s funding with many volumes published to date on recent legal
changes effecting women.
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illustrative cases and recommendations for improving
the codes.

Three points can be made about this kind of work as
far as the LAC region is concerned. First, while it is
undoubtedly valuable, as much for advocacy reasons
as for assisting scholarly work, most of what is produced
is severely limited. In the first place, only selected
countries are generally represented, databases for the
region as a whole are incomplete, as are those for Latin
America and the Caribbean, and they are often
inconsistent across different organization’s websites.
The bibliographies of most of these publications are
also either incomplete or need updating. Studies are
either of selected countries or, if attempting a wider
coverage, are limited in their ability to generate useful
general conclusions. Second, there is a serious deficit
of cross-regional comparative work, while country case
studies receive limited attention and diffusion across
the region. As a result, the capacity to learn from the
cases of individual countries is limited. Third, regional
compendiums documenting the legal situation for
women are descriptive rather than theoretically
informed. Descriptive accounts are an essential
resource and need to be supported, but too little is
written on the complexities of how reform is understood
as a political process. How laws are reformed—in
particular, how international law is absorbed into national
law—is a rich field of enquiry but confined to a few,
usually country specific studies. The work of Ortiz on
Mexico (2001) and Friedman on Venezuela (2000) are
among the notable exceptions. Finally, the data
generated by research are scattered across a large
number of organizations with no central search engine
to facilitate reliable information-gathering. This lack of
co-ordination is recognized in the region and is more
generally true of the field of women’s studies.
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2. Historical works: Historical studies of colonial law,
women’s movements, legal reform processes and state-
society relations have been important and growing
areas of scholarship in recent years. In addition, such
studies constitute the majority of the contributions to
the field of gender and law. The LAC region as a whole
has strengths in the teaching and writing of history, as
well as attracting historians from elsewhere. Feminist
scholarship in this area has flourished both in the
universities and outside academia, with study circles
and independent publishing initiatives keeping a lively
flow of debate and discussion over specific historical
questions.” International donors have helped to fund
some of this ‘interface’ research under their general
programmes, and feminist NGOs such as Flora Tristan
in Peru, which have publications projects, have been
able to support historical work where it accords with
their priorities. These various strands together account
for a rich output of historical research with works of
distinction being published for both local and
international readerships.

Other work has focused on the history of state
formation with valuable studies of particular historical
periods. For works on the following countries, check
these authors: Chile: Rosemblatt 2000; Mexico: Arrom
1985, and Stern 1995; Peru: Mallon 1995; Argentina,
Lavrin 1995; Cuba: Stoner 1988'°. What these works
show is the variability of state forms and of gender-
state relations, with analyses of civil codes, and other
gender-related legal reforms set in their country context.
Recent work has focused on how such projects and
processes were also racialized. A substantial body of

5 There is excellent work done for example in Bolivia on oral history.
(See Silvia Rivera Cusicanqui, ed. 1996.)

16 See also the edited collection by Dore and Molyneux, 2000 on the
hidden histories of gender and the state.
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work is dedicated to recovering the histories of black
and indigenous women, exploring questions of
differential rights, and rights claims within particular
countries.”” While the study of gender in colonial and
postcolonial contexts has placed the history of race
relations under scrutiny, there is also growing interest
in the forms of exclusion that operated through legal
processes that were simultaneously racialized and
gendered.

One area that is of considerable current concern in
the Latin American region is the study of ‘historical
memory’, especially in the Southern Cone (Colombia,
Peru and Central America) where prolonged civil strife
and military dictatorship resulted in a high toll of human
life. In most cases, this is related to the work of Truth
Commissions and to efforts at peace and reconciliation
after armed conflict. In 1994, the Human Rights
Commission of the OAS ratified the Convention of
Forced Disappearances. It formulated a ‘right to truth’,
which has given some basis in law to press governments
to support these programmes, with some responding
positively. In countries such as Argentina and Peru,
work on historical memory is producing extensive
archives consisting of testimonies from those affected
by violence and loss. While the Ford Foundation has
supported a large project on historical memory, there
is still a great deal of untapped research and educational
potential in this area. Human rights NGOs such as
Memoria Abierta in Argentina gather testimonies to work
with popular communities, trade unions and schools, to
stimulate reflection on this dark period of their history

170n the Caribbean see for example Shepard et al., ed. (1995) and
Paton (2004); for Peru, Chambers (1999); and Venezuela, Diaz A. (2004).
Radcliffe and Westwood, ed. (1996) include interesting work on gender.
On indigenous women’s rights see Hernandez Castillo 2002, Collier 1973
inter alia.
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and to learn lessons from it. Both Peru and Argentina
have developed projects for local museums or centres
for historical memory, designed to promote involvement
of local communities in constructing their own histories.
This combined effort of scholars and practitioners is
characteristic of many parts of the region.

What is striking, however, about this work is how
little of it has incorporated a gender perspective into
the research process. Notable contributions are that of
Judith Zur on Guatemala (1998), as well as Robin Kirk
(1997) of Human Rights Watch, who has worked on
the women guerrillas in Peru’s Shining Path organization.
Further work is planned, to build on the results of the
Peruvian Truth Commission. However, in the region as
a whole, gender analysis remains on the margins of this
broader endeavour of capturing historical memory.
Social Science and Socio-Legal Studies: Studies from
within the social sciences and socio-legal studies are
fewer in number; nonetheless, some of the important
contributions to this area will undoubtedly inspire further
studies. Carmen Diana Deere and Magdalena Ledn’s
Empowering Women: Land and Property Rights in Latin
America (2001) is a milestone study. It explores what
form of property ownership (individual, joint and
collective) is most conducive to enhancing women’s
bargaining power. The book covers key questions of
theory and policy, and provides a wealth of information
on law, agrarian reform and on women’s struggles for
equal rights. While the authors support the principle of
independent land rights for women, they see this as
only part of a larger set of issues to be addressed. One
of the main findings of the research was that while
neoliberal agrarian legislation has abolished the concept
of the male household head as the focus of land-
distribution and titling reforms, it has not secured
equality for women. Inequalities persist between the
sexes as a consequence of male advantage in
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inheritance, marriage, and in state distribution
programmes. As issues of agrarian reform return to the
development agenda, and as rural social movements—
such as Brazil's MST—have become active in pursuit of
land claims, some attention has been paid to gender
inequities in land access and ownership. Julia Guivant’s
study for UNRISD of rural women'’s rights in Brazil is
another recent example of work in this area (2003).

To a large degree, studies from within the social
sciences and socio-legal studies have engaged issues
of citizenship and rights from a constructivist
perspective, locating specific legal reforms within
political, social and, as we have seen, historical
processes. There is an extensive theoretical literature
on gender and citizenship in the region, but far less
empirical work exists on the practices and meanings of
citizenship. This is an area which is beginning to benefit
from more ethnographic and anthropological work.
Anthropologists (Wilson 1997; Gledhill 1994) have
begun to examine the situated meanings of human rights
discourses and there are some explorations of NGO
practice in this area (Molyneux and Lazar 2003).

As is common in developing countries everywhere,
there is much valuable research which is a product of
the collaboration of scholars with NGOs and Civil Society
Organizations (CSOs). The gender violence campaigns
have generated studies of sexuality, masculinity and
attitudes towards fertility control. The UN International
Research and Training Institute of Women (INSTRAW)
funded work on violence and masculinity in northeast
Brazil (Hautzinger 2002), and manages a website on
which such material is posted. In Bolivia, Silvia Rivera
Cusicanqui (1996) has been working with oral historians
and social scientists to produce a rich output over the
years, particularly the landmark collection on indigenous
women which she edited. From the perspective of
political sociology, The Ford Foundation is funding
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research on citizenship and civil society. One large-
scale project covering 22 countries in four continents
on ‘Civil Society and Governance’ has promoted
research in the Latin American region, with three books
published on civil society, the public sphere and
democratization in Latin America. The most recent book
edited by Aldo Panfichi (2003) profiles the Andes and
Southern Cone. A gender component was an integral
part of the conception of this project and has eventuated
in some excellent case studies on specific countries
(Chile, Argentina, Colombia and Peru). Gender and law
has been a greatly neglected area, but there are some
good scholars working in this area; for example, see
the textbook edited by Alda Facio and Lorena Fries
(1999), which was supported by the UN ILNUD and
the American University of Washington.'®

The literature on gender and politics is particularly notable
for its coverage and comparative orientation, including a good
range of theoretically informed studies of political and policy
processes. A number of edited collections now exist which
provide a good indication of the quality and range of work in
this field (Jaquette 1994; Jelin 1987; Craske and Molyneux
2002). There are studies of women’s political representation
such as that commissioned by Inter-American Dialogue (Htun
2001) and work on Mexico (Rodriguez 1998), Brazil (Macaulay
2002), as well as some general overviews (Craske 1999).
There is, however, little on political process, or, with the
exception of Waylen (1996), Htun (2003) and others on
SERNAM, little on the role and effectiveness of women'’s
machineries. Elizabeth Friedman’s book on Venezuela (2000)
is again a notable exception. The work of Sonia Alvarez (1990,
1998), Vargas (1990), Waylen (1996) and others has

8 A collection on Mexico has been accepted for publication by Penn
State University press, edited by Baitenmann et al. on Mexico, one of
the few dealing specifically with gender and law (Baitenmann
forthcoming).
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complemented the historical work on women’s movements
and produced fine accounts of social movement activism in
pursuit of rights in the recent decades. Nonetheless, more
work is needed on the very recent period where setbacks
have occurred throughout the LAC region.

Some literature has also appeared on international women’s
campaigns for justice. The vitality and effectiveness of ‘global
civil society’ has been recognized in a growing body of work
within international relations, politics and development studies,
and there are studies that deal specifically with the international
women’s movement (Cohen and Rai 2000; Charlesworth and
Chinkin 2000; Keck and Sikkink 1998; Alvarez 1998; Stienstra
et al. 2003; Brysk 2002). These works moved the analysis of
social movement activism and legal reform from the traditional
state-centric focus, to embrace transnational arenas and
advocacy networks. For all the good literature that has and is
being done on this, the voice, presence and influence of
women from the South in global policy arenas is still a relatively
unexplored area.

Citizenship studies have also begun to focus attention on
the processes of inclusion and exclusion within nation states
with a focus on social policy. Changes in social policy which
have attended the economic reforms have affected men and
women in different ways, and surveys on the gender
implications for poverty programmes, pensions and other
areas of social provision have begun to appear, along with
some scholarly work (Birgin and Pautassi 2001, Birgin 2000);
Arenas de Mesa and Montecinos 1999). CEPAL has supported
some of this research, as has the World Bank among others,
but the gender component is generally weakly developed. In
the Caribbean and in some parts of Latin America there has
been some recent work on HIV/AIDs which has brought issues
of rights into focus, both from a gender perspective and as a
matter of health policy. The pioneering work of Allen, McClean
and Nurse (2004) falls into this category.

In the 1990s, citizenship studies began an engagement with
the more recent changes that have attended both globalization
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and regionalization during a time of ascendancy of neo-liberal
policies in the LAC region. Critical work on Mercosur and
NAFTA examining the weak social clauses and the lack of
adequate consultation exercises with civil society, has
considered the gender implications of these initiatives, but
this is still an emerging area of gender analysis. There is more
advocacy activity than scholarly work on the issues that arise
in connection with national and global economic justice. There
are studies of the gendered effects of trade liberalization, but
little has been published, so far, which examines the gendered
implications of the way that global institutions think and
function. The same imbalance is true of migration, which, while
it has been a fertile field of scholarship within gender studies,
has not systematically engaged issues of migrant women’s
rights. It remains a field of research with a strong concentration
on Mexican-US and Central American-US migration flows.
There is no comparative study of the region’s legislation on
migration and how it specifically affects female migrants. Nor
is there much work on the links between sex trafficking,
migration and rights (although there is research on ‘sex tourism’
in Brazil, and in the Caribbean)". The Coalition Against the
Trafficking of Women reports that in Europe alone there are
more than 100,000 Latin America and Caribbean women
engaged in the sex industry. A high proportion, up to 40 per
cent, are migrants (Chiarotti 2000).

Recent decades have seen the placing of questions of
security at the top of international concerns, stimulating both
policy responses and a range of research programmes. While
studies in the fields of international relations, conflict studies
and international law have proliferated, there is far less work
which examines these questions from a gender perspective.
Women are marginalized in scholarship and policy. For
example, they are rarely included in peace negotiations (not
once in Colombia), and yet they have been actors in conflict
situations as well as in peace movements across the world.

¥ See editors’” Kempadoo, K and J. Doezema, 1998, Global Sex
Workers.
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An earlier literature was influential in framing a set of
questions in regard to conflict, namely: What are symbolic
and material gendered dimensions of war and conflict? With
the growing experience of peace negotiations in post-conflict
societies, new questions have arisen: What are women’s rights
in war zones and in post-conflict situations? And, what role do
women’s movements have in conflict and post-conflict
situations? How should women victims be treated? How do
international humanitarian instruments relate to women? In
the Latin American region, there is considerable interest in
this area with a focus on Colombia, Peru and Central America.?
One study by Luciak (2001) of Nicaragua, El Salvador and
Guatemala takes gender as being central to understanding the
transition from civil war to democracy, and is one of the few
scholarly publications to analyse the gender implications of
peace accords. More generally, Moser and Clark’s book (2001),
whose research was funded by the World Bank, makes a useful
contribution to the subject and contains some Latin American
studies (Meertens 2001). UNIFEM also manages a dedicated
website on women, peace and security, while the
International Development and Research Centre (IDRC) has
supported a project to review the literature on this general
area, which will be invaluable to researchers.?

Key achievements and challenges

The last few decades in the LAC region have been exceptional
for the sheer quantity and range of gender-related legal and
public policy reforms. National governments have supported
gender-equity principles and in most countries charge women'’s
policy units with both proposing and monitoring progress. As
noted, international and regional humanitarian legal

20 Oxfam has funded some small scale studies, see Ardon (1999); and
there are small-scale refugee studies, funded by international agencies,
covering Guatemala and El Salvador.

! Strickland and Duvvury have a good bibliography in their Discussion
Paper for the ICRW, Gender Equity and Peacebuilding, 2003.
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instruments have been important in this process and they have
undergone considerable refinement and strengthening,
progressively incorporating rulings on the later generations
of rights. Regional organizations such as CARICOM, the
Commonwealth, and the OAS have lent support to these efforts
in a variety of ways.

Since the 1980s, governments from the LAC region affirmed
their commitment to democracy and human rights in the
international and regional meetings of these organizations. This
allowed questions of female representation to be placed on
the agenda of reform. Women’s commissions sought (and
gained) approval for a broad range of recommendations to
improve policy sensitivity to gender inequality. The OAS
Santiago Declaration of 1991 is recognized as a landmark in
this evolution, where member states signed agreements
pledging to strengthen democratic representation and
institutions. Effective advocacy on gender issues was further
ensured within the Inter-American Commission for Human
Rights by the presence of a women’s rapporteur, one of only
two such posts. Regional and transregional commissions also
generated new legal frameworks, incorporating principles of
gender equity and human rights. The OAS has its own
Commission on Women (CIM), which was created in 1928.%
The CIM has played an important role in the promotion of
regional conventions on women’s rights. The Commission has
taken cases of women’s human rights violations to court, to
press governments to take action. Cases it has represented
include the killings of some 400 young women in Ciudad de
Juarez, Mexico, and the case of Maria Elena Loayza-Tamayo
who was illegally arrested, tortured and raped by agents of
the Peruvian state, and imprisoned for five years.

2 The creation of CIM in La Habana in 1928 was the result of the
efforts of feminists in the continent who lobbied for the participation of
women in the OAS conferences and the adoption of a Treaty on the

Equality of Rights (www.OAS.org).
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The LAC region also benefits from the active presence of
ECLAC. In 1977, the organization created a permanent
governmental forum, the Regional Conference on the
Integration of Women into the Economic and Social
Development of Latin America and the Caribbean. This body
meets every three years to evaluate the progress in the
implementation of the ECLAC’s Regional Plan of Action for
the Integration of Women into Economic and Social
Development. These various arenas have ensured the
participation of Latin American women'’s organizations in policy
deliberations, and have helped to encourage a regional
perspective on international developments.

Other in-region developments of significance were the two
summits held in 1994: Mar del Plata in Argentina, from which
the 1995-2001 Regional Plan of Action for Latin American and
Caribbean Women emerged; and the OAS summit in the
Brazilian town of Belém do Pard, which resulted in the Inter
American Convention to Prevent, Punish and Eradicate
Violence Against Women. Claimed as a major advance by the
region’s women’s movement, it has been ratified by 31 member
states of the OAS.

Over this period, women’s organizations strengthened their
transnational networks and co-ordinated campaigns,
developing strategies to respond to the new conventions and
participating in these events’ preparatory and follow-up
meetings. National networks co-operate with their international
and regional counterparts, communicating through meetings,
websites and campaign publications. Among the most notable
have been those concerned with health, including the Latin
American and Caribbean Women’s Health Network (RSMLAC),
gender violence (the Network Against Violence towards
Women), and the women’s human rights organization, the Latin
American and Caribbean Committee for the Defence of
Women’s Rights (CLADEM). There is also an active identity
and issue-based Network of Afro-Latin American and
Caribbean Women. All these organizations depend upon the
work of feminist NGOs with whom they have close ties. Whilst
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the LAC region may not be unique in having strong regional
organizations, they have been key actors in securing reforms
in women’s rights, and ensuring local civil society involvement.
They have also contributed to keeping governments at least
minimally accountable and aware of gender issues.

The principle gains in women’s rights resulting from this
activity were predicated on local legal-reform initiatives. In
the LAC region, this was given considerable momentum by
the continent-wide process of constitutional reform that began
in Brazil in the 1980s. Constitutional reform has served as an
important landmark in governments’ commitments to gender
equity. Most constitutional commissions have had some female
representation or else have consulted with women’s NGOs,
particularly regarding matters that concerned women’s rights
and the family. In some cases, this has enabled representatives
to advance equality agendas, while in others their role has
been to defend women’s rights from being eroded, particularly
by conservative Catholic coalitions. The ratification of CEDAW
led to some constitutional amendments, for example in Mexico,
Costa Rica, Venezuela and Colombia. New constitutions in
Brazil 1988, Colombia 1991 and Mexico 1994, among others
in the region specifically enshrined the principle of gender
equality.?® In theory, where such principles are given
protection by constitutional law, constitutional guarantees
represent a considerable advance and lay the groundwork for
challenges to gender inequality in other areas of law such as
the civil and labour codes. Therefore, there are some significant
reforms in marriage law in a number of countries in the ECLAC
region, with some countries replacing ‘patria potestad’ with
an egalitarian conception of ‘family authority’. A good example

# Most Latin American and Caribbean constitutions tackle gender
discrimination in their equality clause. However, one Constitution (in
the Dominican Republic) does not have an equality clause. Other
constitutions do not expressly refer to gender as a basis for discrimination
despite having an equality clause, as in the case of Bahamas, Barbados,
and Jamaica (Binstock 1998).
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of this is Brazil’s Civil Code, which came into force in January
2003. Tt is worth noting however that most LAC countries have
not complied with Article 11 of CEDAW, which asks states to
eliminate discrimination against women in all matters relating
to family and marriage.

There were also significant advances in political rights.
Female political representation in Latin American parliaments
almost doubled during the 1990s, with the average female
representation in parliaments rising over the decade from a
low base of 6 per cent to 15 per cent for the lower house and
14.4 per cent for senates in 2000.>* This is higher than the
UK, the United States and some European countries. Latin
America comes third regionally to Nordic countries (at 38.8
per cent) and non-Nordic Europe (at 16.4 per cent).”

This improvement is due partly to the regional campaign
for quotas which received support from the Beijing Conference
and which constitutes one of the Platform for Action
recommendations. The regional trend towards the enactment
of quota laws over recent decades is unprecedented in world
history (Htun and Jones 2002: 32) with 16 Latin American
countries adopting quota legislation with more under
discussion—although in the United States support for
affirmative action measures has been diminishing in recent
years, Latin America has followed the Northern European
example in adopting quota laws to improve female
representation in parliaments. However, while the European
measures are voluntarily applied by political parties, the trend
in Latin America is to write the requirement for gender quotas

# See data from the Inter-Parliamentary Union www.ipu.org.

# While it is true that the representative system encouraged some
opening of political spaces for women through the quota system and
some improvement in the presence of indigenous and black citizens, in
many such systems, both groups remain a small minority. In Honduras
and Guatemala in the year 2004—2005, women only comprised 5.5 per
cent and 8.2 per cent of Congress, in radical Venezuela only 9 per cent,
in social democratic Uruguay a mere 11 per cent, and in Lula’s Brazil a
mere 8.6 per cent.
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into national law.?® Argentina initiated this trend when in 1991
it became the first democratic country to include a quota law
in its electoral code.

The target of gender parity in political decision-making
positions by the year 2005 is, however, far from being realized.
According to Htun and Jones (2003), in the countries in the
region where they have been passed, quota laws have
contributed to boosting women’s presence by only five
percentage points. Nonetheless, in all the countries where
quota laws have been passed, there have been positive spill
over effects. Political parties, professional organizations and
other institutions have adopted some mechanism of positive
discrimination.?” Many countries in the region have now
adopted legislation requiring parties to place between 20 per
cent and 40 per cent of women on their lists.*® Argentina,
Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican
Republic, Ecuador, Guyana, Mexico, Panama, Paraguay, Peru
and Venezuela are among the countries with such
mechanisms. Some countries in the region that have not passed
this law have seen major political parties supporting it and
using a quota system for internal elections and to construct
lists for general elections.?

% Some laws specifically increase women’s representation. Others
aim for gender balance and thus are designed to ensure that no more
than 70 per cent of the chamber is made up of one gender.

¥ Parties on the left are more likely to use this device to increase
women’s participation. Among the political parties that use women’s
quota are the PT in Brazil, the FMLN in El Salvador, the PRD in Mexico,
and the FSLN in Nicaragua.

#To date, the most radical — as well as highly controversial — has
been the recent decision by the government of the province of Coérdoba,
Argentina, to instigate 50 per cent quota laws for elected and ‘intermediate
organizations’ positions (Clarin 4 December 2000).

¥ The first party in the region to voluntarily adopt a quota for women
was the Peronist Party in Argentina in the early 1950s. For this reason,
during the 1950s women had an impressive level of representation in
the Argentinean Chamber of Deputies (representing as much as the 22
per cent in 1955) (Htun and Jones 2002:43).
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For all the positive effects of quota laws, they have only
been mildly effective in increasing women’s presence in
legislatures (Htun and Jones 2002: 32). Political parties tend
to comply with quotas in a minimal manner and many Latin
American and Caribbean electoral systems make it difficult to
apply a women’s quota. Nonetheless, preliminary evidence
suggests that when quotas work, women’s greater presence
in politics serves to shift the terms of legislative debates.

All countries in the LAC region have adopted CEDAW, while
some have signed up to the Optional Protocol. As a result of
the work of local and transregional networks, dozens of
countries have adopted new legislation on domestic violence.
The Vienna Conference acknowledges women'’s right to
protection against domestic violence, the culmination of years
of struggle by women’s movements across the world for the
dignity and recognition of women. This indeed has been an
issue which has inspired one of the most popular and effective
campaigns ever to have been promoted by the region’s
women’s movements. Women’s NGOs joined with other
lobbies and organizations to press for legal reform and secured
support for women’s refuges, changes in the law, women'’s
police stations, gender-sensitive training for police and
members of the judiciary, as well as working in legal literacy
projects at local levels.?

Less progress has been evident in the campaign for
reproductive rights, an issue which has met with considerable
resistance across much of the LAC region. The ongoing
regional campaign to promote an Inter-American Convention
for Sexual and Reproductive Rights has encountered
opposition from conservative governments and the churches,
the latter gaining some support on specific issues of policy
from the US Bush administration. Abortion remains a penal
offence across the LAC region, with the exception of only
three countries (Cuba, Puerto Rico and Guyana). However,

3 UNIFEM has supported some projects in this area. Its Andean office
has run programmes for judicial personnel.
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the majority of countries allow therapeutic abortions under
various legal exceptions, with the Caribbean region showing
the most liberal laws and social attitudes. But, three countries
have rescinded this right in recent years (Honduras, Chile and
El Salvador) and six do not permit terminations under any
condition (Colombia, Chile, Dominican Republic, El Salvador,
Haiti and Honduras). With the often restricted availability and
use of contraception, it is not surprising that unsafe abortions
are commonplace, resulting in high maternal mortality and
HIV/AID rates. In 1994, the WHO estimated that
approximately four million women a year in Latin America
and the Caribbean have unsafe abortions. Moreover, according
to the Allan Guttmacher Institute, at least 6,000 women die
each year from complications associated with clandestine
abortion in the Latin American region alone, a figure that is
bound to be skewed downwards by under-reporting (2001).%!

The trend towards the decriminalization of abortion during
the second half of the last century has slowed in recent years.
Conservative Catholic coalitions have not only mobilized
against women’s rights in this area, but also have been active
in reversing or stalling reforms in other areas, while seeking
to challenge legal formulations associated with the Beijing
process. The Vatican has pursued a particularly aggressive
policy and has found supporters in governments. Struggles
over constitutional rights, such as the right-to-life and the
availability of contraception and sex education, are ongoing
in the region. For this reason, feminist NGOs have mounted a
campaign for a ‘secular state’ in a number of countries, so as
to draw attention to the increasingly interventionist role played
by sectors of the church in legal and parliamentary
commissions. Feminist groups in Latin America have begun
to develop legal challenges to the more restrictive abortion
laws, arguing they are unconstitutional because they deny

3 According to a report elaborated by CLADEM in 1998, unsafe
abortion was the first cause of maternal death in Argentina in 1994 and
the third cause in Brazil in 1993.



94 Maxine Molyneux

women’s rights to safe terminations and thus place their lives
at risk.

Beyond the domain of legal reform, there have been
important cultural and institutional changes affecting
development practice. These are associated with the specific
regional interpretation of rights-based work alluded to earlier.
These include the promotion of principles of democracy and
accountability, a commitment to practices aiming to secure
meaningful forms of participation and empowerment, and the
integration of citizenship demands into the work of NGOs,
government agencies and CSOs working with women. These
are not inconsiderable developments; they involve important,
subjective transformations which can profoundly affect the
practice of citizenship.

Throughout the period under review, among advocates and
policymakers there was agreement on broad goals and on
many of the elements needed to achieve them. This does not
mean there are no disputes, but rather that women’s rights
advocates across the region were operating largely from a
common assessment of what policies to promote. In the LAC
region, a broad consensus developed regarding the need to
promote the goals of the Beijing process within a general aim
of democratic consolidation. Nonetheless, there remain areas
of disagreement and concern, referred to by Latin American
activists as ‘knots’ representing a number of unresolved issues
and continuing debates.

In the first place, there is the question of whether so much
effort should be dedicated to working in the international arena
when tangible results appear so meagre and when so much
of the legislation lacks teeth. Some fear that the national
feminist agenda is being displaced by the international one,
the latter defined as a ‘de-radicalized UN agenda’. These are
attributed to the ‘excessive’ influence of international
cooperation on women’s movements, which are dependent
on it for funding. Critics further maintain that the focus on
national and international policy arenas ‘has distanced them
(activists) from the grassroots, from the needs and concerns
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of local women’ (Alvarez 1998: 315; Molyneux and Lazar
2003). Some women’s rights advocates, maintain that LAC
women should establish regional links and networks without
the mediation of UN institutions and international cooperation.

While humanitarian and gender-equity protocols have been
important in establishing legal norms, affirming positive social
attitudes and helping to support local campaign initiatives,
they are ultimately only useful if the rights they enshrine can
be made meaningful at the nation-state level. Most LAC
countries have a Women’s Unit, (some have a Minister of
Women), the political institution in charge of monitoring the
implementation of these international agreements.
Nonetheless, women’s policy units lack financial resources
and have no power to make the state comply with its
international commitments. In addition, governments rarely
assign a specific budget for the implementation of agreements
reached in the international arena. Most countries lack an
integral plan for the advancement of gender justice with
specified targets, and mechanisms of accountability. As a
result, if legal reforms do occur they are usually disconnected
from broader policy initiatives. To this is added the problem
that international and regional legislation generally lacks
mechanisms for implementation and enforcement. The result
is that signing them can be considered as mere ‘window-
dressing’ by governments.

A second and related issue is that of whether women’s
organizations and individuals should collaborate with states
that are far from achieving desirable levels of democratic
institutionalization and transparency. This is one reason why
the quota laws are not always seen as an unqualified advance.
More generally, there is a continent-wide concern with ‘co-
option” by governments whose espousal of gender equity
programmes has more to do with gaining international funding
than with a desire to emancipate women from oppression.
Incorporating gender into their policies has accompanied an
insistence on the need to preserve a healthy degree of
autonomy from the state (Vargas 1990; Blondet 2002). Some
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women’s policy units such as PROMUDEH in Fujimori’s Peru
promoted women’s rights but as a way of fostering state
clientelism. Others, such as SERNAM in Chile and the National
Council of Women’s rights in Brazil, have been set up in close
collaboration with, and staffed by, members of the women’s
movement. Women’s NGOs typically emerged as part of an
oppositional and activist current initially associated with a fairly
widespread sense of distrust of government, which continues
today. Current concerns over the professionalisation of NGOs
and CSOs have added to this unease, where it is argued that
personnel are now more engaged with service provision,
project and policy work. This also accounts for a corresponding
waning of activism® (Alvarez: 1998). Critics maintain a
distinction between the women’s movement and feminist
NGOs, where the former is characterized by its largely
volunteer, grassroots and activist character, along with its
informal organization. However, as Alvarez states and as other
research testifies, such distinctions are too stark, and underplay
the ‘hybrid and multi-sited character’ of most feminist
organizations.

These debates raise the underlying issue of the desirability
and usefulness of legal reform for the advancement of gender
justice, especially if they appear ineffective in overcoming
deeply entrenched structural inequalities. However successful
women’s movements were in securing some changes in the
law, and however committed many remain to extending and
deepening the meaning and effectiveness of rights, there is a
keen awareness among activists of the limitations of rights-
based strategies. Working in this domain requires long-term
commitments of time and energy on the part of campaigners,
considerable professional legal skill, as well as a favourable
policy environment. Declining levels of activism, and the
relative scarcity of younger women prepared to engage in

32 The four-country study carried out by Molyneux and Lazar (2003)
reached similar conclusions.
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political and advocacy work, are all concerns at the present
time.

Main challenges to advancing gender justice in the
LAC region

Despite these reservations, for many who are active in gender
policy arenas, the issue is not so much whether rights
approaches can deliver gender justice as which conception
of rights is at stake, and which need most urgent attention. In
regional policy meetings such as the ‘Beijing + 5’ in Peru, in
2000, the arguments advanced in this regard re-emphasize
the principle of the indivisibility of rights and criticize states
for failing in regard to social and economic rights.*> In much
of the LAC region, advances in political and legal rights have
not been matched by significant progress in the achievement
of greater social justice, because social rights have been eroded
in keeping with structural reforms. Income inequalities rose
throughout the 1980s and 1990s in all but a few states, while
poverty has remained a persistent, even a growing
phenomenon in many others. Such signs of failure affect the
quality of democracy itself and put in question the
effectiveness of those reform strategies that have been
pursued, which aim to realize gender equity. For this reason,
recent campaigns for economic justice and for reforms in the
policies of global development institutions—notably the
WTO—have been gaining ground.

With little sign of economic progress, and with low growth
rates and per-capita consumption across the region, the signs
of political apathy and disillusionment have been growing, as
evidenced by low turnouts at elections and the turn to a more
radical politics in some parts of the region. The worrying aspect
of this is that some of these new political configurations are
emerging out of oppositional currents which lack a programme
of meaningful social reform. Some of the indigenous groupings

% The author was a participant in the meeting.
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in the Andean region of Latin America have no commitment
to gender-equality programmes and have weak links with the
most active feminist currents. These are among the key
problems identified by activists and policymakers.?

1.

The costs of the new economic model: Political
liberalization and some notable successes in the field
of economic growth in themselves have not resolved
the problems of inequality and deprivation in LAC, any
more than they have elsewhere. For all the efforts of
civil society and NGOs, issues of income inequality and
redistribution have found no adequate policy response.
At the same time, there is growing concern over
widespread social fragmentation, evidenced in crime,
poverty and social marginalization. Calls to enhance co-
operation and solidarity, as well as to promote good
citizenship and civil-society activism seem hollow if
these values are not given adequate official promotion
or support, within a cultural context where individualism
is celebrated and rewarded. The processes of
modernization themselves have undermined the fragile
basis of earlier forms of social solidarity. The
implications of this broader context for the continuation
and deepening of the democratic process and the vitality
of civil society across the continent are evident. Despite
the continuing reference to commitments to equality in
the region, there is little sign of this being translated
into policy. After an optimistic start to the 1990s, the
region was beset by periodic financial crises brought
on by the liberalization of financial markets which left
a trail of uncertainty across the region (the most recent
tragedy being Bolivia’s slide into political chaos). Macro-
economic policies have hit low-income women
particularly hard because of their place within the social
(and gender) division of labour as paid and unpaid

3 These points are based on the author’s interviews.
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workers. Women outnumber men in poverty in all
countries except Brazil, Honduras and Paraguay while
women’s share of GDP remained half that of men’s in
most LAC countries. Such unequal social and political
circumstances give women unequal human capabilities.
Where poverty is combined with gender inequality the
result is an acute failure of central human capabilities.
Democratic deficit: 1f a precondition for progress in
human rights is an effective state, which is
democratically elected, transparent and subject to the
rule of law, the LAC region may be facing increased
challenges. For many in Latin America, in the 1990s
democracy has not delivered the results it promised.
Electorates have shown they are capable of punishing
governments which have failed them (Ecuador,
Argentina) sometimes leading to considerable political
volatility (Bolivia). The desire for radical change has
sometimes resulted in maverick political choices, where
unknown and untried independents have come to
power (Peru, Ecuador). The success of Hugo Chavez in
Venezuela, the crises in Bolivia and in Ecuador, the fiscal
collapse of Argentina, and a stalling of the post-conflict
democratization agenda in Central America are all
indicators of a less than settled region. Evidence suggests
that there is a growing distrust of government, politicians
and political parties in much of Latin America. The 2004
UNDP-sponsored report Democracy in Latin America
provides worrying confirmation of this. It found that
only 25 per cent of Latin Americans support political
parties, the essential conveyor of citizen’s demands, and
only 14 per cent trust them. There is also a widespread
lack of trust in legislatures—a mere 2.3 per cent of Latin
Americans thought that governments kept their electoral
promises, and 65 per cent thought they did not because
they lied to get elected. This shows a high level of public
cynicism with respect to politics which exist, despite
two decades of democratic reform and (primarily) clean
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elections across the region. In such circumstances, the
willingness of people to work with the state, and indeed
to accept the constraints of democratic politics, may
erode. In such crises of legitimacy there are two ways
to respond: to strengthen accountability mechanisms,
and to enhance participation. Only a few countries have
moved in this direction. Without such changes, and in
the absence of adequate regulatory mechanisms or
serious redistributive commitments by many states or
by the wealthier nations, (less than one per cent of GDP
by the US) there is every reason to expect a dangerous
deepening of social and regional inequalities, rising
crime, narcoviolence and social unrest. Such conditions
do not encourage progress in human rights.

3. Qualified autonomy of civil society: In much of the
region, the historic problem of the domination of civil
society by other forms of power and social structure
has not disappeared. It is unclear how far, in this region
and indeed anywhere else in the world, it is possible to
talk of community or civil society without taking into
account other forces—the state, particularist association
and class. As social and political pressures continue,
civil society may be overtaken by them, and in particular
by a resurgent masculine clientelism, which promises
more delivery, and more immediately effective
association, than other issues-based organizations.
Nowhere, of course, is this more evident than in those
societies affected by the large-scale production and
processing of narcotics. As well as being more coercive,
cartels can be seen as being more effective
representatives of social interest, and ready providers
of goods and services, than either state or civil society.

4. Weak institutionalization of judicial processes: Key
weaknesses in the justice system serve to limit progress
in the general area of legal reform. First, there is the
absence of robust jurisdiction that can protect rights that
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have been gained through appropriate sentencing and
efficient legal process. Many judiciaries are considered
deficient in training and independence; legal systems
work very slowly and inefficiently; and access to justice
by the majority of the population is limited. The very
coverage of law is regionally uneven, with some
countries (Argentina, Chile) having relatively good
coverage, with others (Andean region) having poor
coverage. Reforms in the judicial system are
acknowledged to be urgent, and are supported by
international development institutions, such as the World
Bank. The Ford Foundation, USAID and various
departments of the UN have supported efforts to reform
judiciaries and legal practice as part of a general
emphasis on good governance. However, reform has
proceeded only slowly across the region, blocked by
congress and judiciary alike. Women face particular
problems in accessing justice due to lower educational
levels and the unchallenged biases of the police and
the courts. Much remains to be done in this area to
improve this crucial area for reform.

5. Funding: NGOs and other CSOs in Latin America are
growing more concerned about the decline in
international sources of funding. Some states, such as
Chile, no longer qualify for funding for civil society,
while now an increasing proportion of international
assistance is going directly to states, not NGOs.
Simultaneously, the difficulties experienced by NGOs
in relying on what remains largely short-term funding
is taking is taking its toll where cuts are being
experienced in gender programmes across the region.

Recommendations

In light of the preceding overview, several areas present
themselves as research priorities, developing existing or
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opening new fields for future research within niches not
hitherto (or only thinly) explored:

1.

Legal globalization: While the role played by
international human rights legislation in reframing the
corpus of law affecting women’s rights is widely
acknowledged, there is a need for research into the
process by which social movements and citizens use
these instruments to legitimize and frame their demands
whether at state or local levels. While rights have
entered development discourse to become part of NGO
work, there are few analyses of how rights are
understood and claimed ‘from below’, that is, by those
who appropriate the language of rights and discourses
of justice to pursue their grievances, advance their
demands, or to contest them. Women are positioned in
complex ways in relation to such claims; therefore, we
need research that explores the situated meaning of
rights for particular populations such as indigenous
women. This is research that would benefit from
comparisons between different regions of the world,
where rights may pertain to different systems of law.
Within this general area, there is also a need for work
that compares the use made of international legal
instruments by women’s movements in different parts
of the world. Latin America has probably seen the most
activism in global arenas around feminist agendas. But
what of women’s movements in Asia and the Middle
East? As far as I know, to date there is no research on
this question or of the conflicts that have deepened in
recent years around women’s rights and international
law.
Access to justice: The complex and often inefficient
legal and policing systems in much of Latin America
are acknowledged to have placed severe limits on the
meaning and practice of citizenship, with access to the
legal system limited by its opaqueness, remoteness and
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expense. Making the legal system efficient, open and
accessible is seen by legal advocacy campaigners as
central to deepening the democratic process. Reform
agendas involve legal professionals at the highest levels
of the justice system in re-training programmes. These
agendas also include grassroots organizations in the
work of legal literacy programmes and the training of
para-legals, to work with those who are especially
disadvantaged by the deficiencies of the system, low
income and indigenous women among them. There are
few in-depth studies of the difficulties women have in
accessing justice in the LAC region. Work in this area is
urgently needed both to understand the ways that
exclusion from justice works in gendered ways, and to
identify the best ways of improving the situation. Access
to justice involves many different agencies, including
the police and the courts. Understood broadly, access
also includes the way that communities relate to these
agencies and how they understand justice itself. New
research is needed to examine the mechanisms set in
place to address this problem, and to identify how
effective they are. One area where research could
fruitfully be directed is at how local civil courts are
positioned to deal with this problem, and in particular,
whether they actually do improve women’s access to
justice. Small-claims courts are becoming increasingly
important in settling family disputes and cases of
domestic violence. However, women’s organizations
are divided over whether this is a positive or negative
development; some, for example, see the judgements
on domestic violence as too lenient, and call for outright
penalization. Policing and public safety have also been
an important issue for women in the LAC region and
there exists some research on women'’s police stations.
In Brazil, some municipalities have experimented with
municipal guards, a system which has a 30 per cent
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quota for admitting women. How effective these
mechanisms are in helping to meet women’s demands
for a safer environment, as well as providing a more
trustworthy service from the police, represents an
important area of study.

3. Governance: So far, the existing studies of state
institutions have not sufficiently explored the
complexities of governance generally understood as
political process. Work needs to be done on the
gendered ways that state institutions function, how
policies are made, plus how and if gender is
incorporated into national planning. In particular, to date
there is little research on how women’s departments
within governments, and institutions such as the
Defensorias del Pueblo (Ombudspersons Office) work
with legal processes, bring about change in the law or
resist new bills presented to congress. Research on law
making would be of scholarly value as well as being of
use to those engaged in campaigning for legal reform.
Potentially interesting approaches have been developed
within political sociology and anthropology, which aim
to produce ethnographic accounts of state practices.
From this perspective, the progress and regress of
women’s rights in recent years would constitute a rich
field of enquiry. Bureaucratic cultures, the effect of
conservative coalitions, corruption and gendered forms
of exclusion merit special attention in this area.

4. Legal pluralism: A fourth area that needs more study is
that of the gendered implications of legal pluralism.
During the 1990s, constitutional reforms in the majority
of Latin America countries gave some recognition to
indigenous rights. Donna Lee Van Cott argues that this
process constitutes ‘an emerging regional model of
‘multicultural constitutionalism’ (Van Cott 2000: 17), with
multicultural state reforms in Bolivia 1994, Colombia
1991, Ecuador 1998, Mexico 1992, Nicaragua 1986,
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Paraguay 1992, Peru 1993 and Venezuela 1999. These
reforms were influenced by a combination of the
upsurge in indigenous political mobilization and the
development of a body of international jurisprudence
recognizing indigenous rights as human rights. The most
important instrument of the latter is the International
Labour Organisation’s convention 160 which, once
ratified, has the force of domestic law in signatory states.
It recognizes a number of important rights, in particular
the right of indigenous peoples to participate in the
formulation of polices that affect them. By 2000, it had
been ratified by the majority of Latin American states.
Indian land rights have been recognized in a variety
of ways by the establishment of reserves in Bolivia,
Brazil, Ecuador, Colombia, Panama and Venezuela, and
others are pending elsewhere in the LAC region. Quotas
for parliamentary representation of indigenous people
are also in place in a number of countries and
constitutional and legal reforms recognizing Indian rights
were introduced in Argentina, Bolivia, Brazil, Chile,
Paraguay and Colombia. These represent significant
advances in the recognition of difference, but just how
far have women been included as equals in this process
of recognition? Too little research exists on this question
to arrive at any conclusions, and more is needed in this
important and contested area of contemporary law and
policy.
Social policy: A fifth area is broadly defined as social
rights and entitlements. It is striking how little work on
this area is being conducted on how women are being
affected by changes in the social-policy regime
following the implementation of structural reforms. With
the exception of pensions, on which there is good work
by Birgin and Pautassi (2001) among others, in general
theoretical and policy work in this area is still weakly
supported and dominated by outcome-oriented policy
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approaches. Understanding social policy in terms of
citizenship rights and entitlements and constructions of
need invites a rich field of enquiry. There is very little
research on how citizenship is constructed in social
policy; most of the work is concerned with how
efficient these programmes or policies are. The debate
over the relationship between poverty and democracy
in political theory has acquired a renewed pertinence
as a result of the 1994 Cairo summit and the millennium
goals which commit signatory states to poverty
eradication by the year 2015. It is widely accepted that
high levels of poverty adversely affect the quality of
democracy; indeed, these are also associated with a
range of forms of non-liberal governance and
democratic deficits. A key question to have emerged in
rights work is how those who are socially and politically
marginalized by poverty gain a voice in the policy and
political process. How can their political rights be
assured?

The shift in the social policy emphasis to poverty
relief in the 1990s has seen participation approaches
being scaled up from project level to policy level, and
entering arenas of governance. There is some work by
the World Bank (Narayan et al. 2000, 2002) plus small-
scale studies, such as those funded by the DFID in
Britain® and SIDA, which have begun to analyse this
development. However, there is no analysis of these
institutional changes to see if they have enabled women
to play a more active part in decisions that affect their
lives. This research is of critical importance in advancing
understanding of the ways in which poor people
exercise voice through new forms of deliberation,
consultation and mobilization designed to inform and
to influence larger institutions and policies.
Governments in the region have introduced a range of

% See their useful Pert: Voces de los Pobres, 2003.
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mesas de concertacion, (co-operation round tables)—
institutions which bring stakeholders together to discuss
local and national development and welfare initiatives.
These deliberative systems can involve large numbers
of participants and, in the case of the recently
established mesa de los pobres (round table of the poor)
in Peru, a nation-wide organizational structure is being
built which aims to have representation in every
municipality. At the same time, it has a Minister assigned
to the task of monitoring and responding to the demands
raised in the process. Such innovations merit urgent
analysis for what they can contribute to an
understanding of democracy and accountability, key
questions of our times.

Decentralization: In recent decades, reform efforts
aimed at decentralization and deconcentration have
resulted in some greater measure of autonomy at
municipal and regional levels. This has in turn been
accompanied by efforts to develop participatory
mechanisms aimed at enhancing local government co-
operation with civil society on issues of public welfare,
representation, accountability, and resource allocation.
The returns on efficiency and the democratic criteria of
these policies are mixed, but positive examples can
certainly be found in the LAC region. Although positive
and negative lessons of these processes are only
beginning to be understood, the varied outcomes across
the region suggest a high degree of political contingency
at play. Where governing parties give full support to
these developments and make the necessary resources
available; where municipal governments have a large
measure of autonomy and adequate control over
revenue and resources, and where effective democratic
and accountability measures are place, these
developments can serve as effective redistributive
agencies that are more responsive to local needs. At
the same time, in many cases decentralization lacks



108 Maxine Molyneux

these pre-requisites, the benefits of participation can
be over-stated and can act as a substitute for co-
ordinated policies, and private and state interests can
exert control over municipal government policy and
civil society. Governments who have put participatory
institutions in place have not always ensured that these
work efficiently or effectively. Women have begun to
engage in the institutions that have accompanied the
process of decentralization in the LAC region, whether
as individuals serving in the newly strengthened
municipal governments, in civil society organizations
or NGOs that work with them. This is an area where
comparative research (both in-region and transnational)
is required to examine the implications of devolved
power and policy units from a gender perspective.

7. Databases: The region still suffers from a paucity of
reliable and comparable data on issues relating to
women’s rights. The only comprehensive compendium
for Latin America, Mujeres en Cifras, is now out-of-date
and urgently needs replacing. In addition, the region
lacks gender disaggregated statistics on crimes
(including homicide), victims, legal outcomes and other
data, all of which are invaluable to secure reforms in
the justice system.

As is evident from this overview, the theme of gender
justice in the LAC region has much potential for ongoing
and future research. Moreover, the work that has already
been done—particularly in the field of history—has laid
a rich foundation on which future scholars can build.
The emerging issues of scholarly concern, some of
which are noted above, have begun to attract serious
interest and will undoubtedly yield further insights into
how the law is both shaped by and shapes gender
relations, and how it is both an enabling and a
constraining force for positive change. The rights that
women have won over the past two centuries reflect
not so much a steady advance toward some goal of full
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emancipation, as the outcome of conflicts with states
and with societies in which partial, precarious, and
sometimes unwanted freedoms have been won, and in
which the goals of these movements have been
reformulated. This will necessarily remain the case.
Therefore, it is in that broader context—international,
political and social—that women in the LAC region will
continue to pursue and define their goals.
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